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ADVERTISEMENT, 



As there is no eleipentary book on Con- 
veyancing, the student has been left to col- 
lect his information under circumstances of 
considerable difficulty. The object of the 
following pages is, in some degree, to supply 
the defect; to point out the arrangement 
under which his investigations ought to be 
conducted, and, by placing before him the 
clauses, as well as the forms of deeds, ac* 
companied with practical remarks, to faci- 
litate a study, which, without such aid, 
might assume too formidable an appearance. 

In presenting what may be deemed ne- 
cessary for the use of the student, it is ob- 
vious that the whole materials of the heri- 
table rights of this country must be brought 
together. And this suggests the possibility of 
presenting them in such a shape, that,. Mshile 
they serve the purpose of the student, they 
may also be serviceable in practice, and sup-? 
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Tl ADTERTISEMENT. 

ply the man of business with all he may 
require of a Style-book, when at a distance 
from his collections of deeds. It is even 
possible that the remarks which accompany 
the deeds, may oocasionally call to recollec- 
tion what maybe of practical importance. 

November 1813* 



TO THE 

SOCIETY OF WRITERS TO HIS 
MAJESTY'S SIGNET. 

Gentlemen^ 
On the occasion of printing a renewed Edi* 
tion of my Book of Forms ^ I endeavoured to explain 
to you in what manner I had performed the duties 
which you had committed to my care. 

The present publication is in a considerable 
degree Supplementary to the former Work, and is 
intended to facilitate the acquisition ofprofession^ 
al knowledge among the Young Men who are to 
study their profession under your care. 

On this account^ as well as from feelings of 
gratitude to those^ under zvhose patronage I have 
been enabled to devote so much time to this subject, 
I beg' leavCf with sentiments of the highest respect^ 
to lay this little work before you. 
I have the honour to be^ 
Gentlemen, 
Your mx)st obedient 

and very humble Servant^ 
ROBERT BELL. 

Society, No. 9,1 
Not. U. 1813. J 
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ABSTRACT OF DEEDS, &c. 



.f 



W^HEN the student first turns his attention to 
conveyancing, he feels perplexed by the multi- 
tude of forms that are presented to him, and by 
the similarity of the clauses of which they are 
composed. It is long before these deeds take 
their due arrangement ; before he is able pro- 
perly to discriminate, and to mark the clauses 
by which certain deeds are distinguished ; or 
to observe the shades of difference of the same 
nominal clauses in different deeds. 

It is, nevertheless, on this knowledge that 
all skill in the higher parts of conveyancing must 
stand. Without it, even an acquaintance with the 
technical language of conveyancing, and with the 
various questions that have arisemout of deeds, 
together with all the learning that is thence to be 
derived, would be insufficient to form an expe- 
rienced conveyancer. Nothing, then, can be 



i INTRODUCTORY 

more essential to the student, than a propef 
introduction to this part of hi» studies; and to 
attenipt such an introduction seems to be anr 
indispensable duty on the person to whose charge 
this department has been committed. 

In the writing-chamber, the student has the 
forms of deeds so constantly before him, and 
sees them so continually applied to the ac« 
tual occasions of business^, that, imperceptibly, 
the nature and use of the principal deeds, as 
well as the^ constituent parts of which they con-' 
sist, become familiar to him. But, to the stu- 
dent for the bar, (who has not always these 
aids) the study becomes irksome and disgust- 
ing ; and he chooses rather to trtast to his acquir- 
ing a sufficient knowledge of the sfubject in the 
course of practice, than to enter on an investiga- 
tion, of which he sees not the means by which it 
is to be successfully conducted, and the im- 
portance of which he is not prepared duly to 
appreciate. 

To the former class of students, it may be 
useful to explain more distinctly, and with less 
loss of time, the objects to which their atten- 
tion ought to be directed ; while; for the la.tter^ 
it seems to be necessary to dispel that confusion 
and mystery Which arises fromti total ignorance 
of forms, and, at the same time, to bring within 
their reach a department of practice so necessary 
to the acquisition of professional. knowledge. 



In this attempt the subject should be. pre- 
sented in such a shape as may facilitate the la- 
bours of the student, and suggest, by the order 
it assumes, that plan which may j^est keep in- 
view the true objects of study. 

Deeds are the written evidence of the con- 
veyances, settlements, and agreements of par- 
ties ; as of sale, of gift, of exchange, of loan, 
of personal obligation: in short, they mark out 
all the various uses and purposes to which pro- 
perty may be turned ; or express the obligations 
in which one party may be bound to another. 

At first it would appear, that, in the manner 
of expressing deeds there is a verbosity and pro- 
lixity, which might excuse the ridicule to which 
this part of our subject is exposed. But the 
first advances into this study open a very diffe- 
rent view, and prove the wisdom and propriety 
of that technical language which is used, as well 
as the necessity of those clauses which at first 
appear little better than a repetition of former 
parts of the deed. 

The use of particular terms, as appropriate ta 
the expression of intention, is indispensably ne- 
cessary; and, by the connection they acquire 
with the transaction to which they refer, they 
have a meaning impressed upon thqm very dif- 
ferent, and infinitely more precise than that 
which they possess in common language. Those 
terms, which a bpld or an ignorant reformejr 
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would unscrupulously displace for more modern 
expressions, are, by couBtant use, by the com- 
mon consent of the profession, and by decided 
oases, stampgd with so clear and established a 
meaning, that a deviation might endanger the 
whole effect of the deed. Of this, the term fee 
and liferent, tbe descriptions of heirs, with a va- 
riety of other particulars of the same kind, must 
afford sufficient evidence^ and satisfy the stu-. 
tient, that there is mucb important learning con- 
nected with what may appear the simplest part 
of the conveyancer's duty. 

The number of clauses with which deeds 
seein to be incumbered, must also, at first sight, 
appear to occasion an unnecessary prolixity ; 
but this, when understood, is perhaps one of 
the most admirable parts of the science, — ra truth 
which a few illustrations will be sufficient to 
establish. 

' Take, for example, the testing clause. Th« 
law requires, that, in the end of the deed, the 
name and description of the writer ©f the deed 
should be put down ; that the granter should 
subscribe before two witnesses, who are also re« 
quired to subscribe. There is added tbe placo 
at which the deed is subscribed, and the date 
of subscription. In this way the law of authenr* 
tication, founding on the hand-writing of indivi-« 
duals, (which, though distinguished by sowoiw 
derful a diversity of character, is yet capable of 
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asc^ttainiog tlie individaal), joins to it the evU 
deace of the person who )>rcpareB the deed) wfaei^- 
ever that is required, at>d these, with the other 
circumstances of time and place, form so strong 
a check on forgery, thtat no country can boast 
of greater security, and, at the same: time, df 
greater facility in the execution of its- deeds. 

This part of the deed is termed the testing 
clause, and affords- an interesting specioien. of 
the nature of the clauses of deeds% . . : i 

But to proceed :-^Let it be •supposed tihal 
the intention of the [larty is sufficieritly ascer- 
tained by the terms 6f the deed : that the ideed, 
by the evidence brought to bear ^n it^ is also 
proved to be the act of the granter. In«what 
manner, then, can this deed be enforced I The 
person in whose favour the deed has been grant* 
ed may have the aid of a judge, but be can have 
his aid only in the form of an action. To that 
action the other party must be cajiled, and when 
both are in court, if the deed has been fairly en- 
tered into, ai^d the granter neither led by fraud, 
nor induced through fear^ nor compelled by 
force, to execute the deed, the judge will un* 
doubtedly give effect to it by a decree anthor 
rizing eifcecution in iniplement of its condi- 
tions. But the delay and expenee with which 
this is attended, the ingenuity of conveyancers 
has been happily employed to remove, and this 
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has been done by the clause of registration^ 
This i$ a commission given by the party to the 
deed, authorizing an attorney to appear before 
the judge^ and consent that a decree may be 
given in the precise termsf of the obligations in 
the deed; and thus, withput'iexpence and with- 
out delay, a decree of the judge is obtainedj^ 
which opens up all the diligence of the law for 
enforcing the obligations in the deed. 

In short, the various clauses which at firsf 
flight seem so little connected with the essence 
of it, as, to be mere incumbrances of form, are, 
when examined, found to be devices for the 
purpose, of accomplishitig, the diflFerent object^ 
of the deed, and for attaining more expeditious- 
ly tbosfe rights which it is \he design of the 
granterto confer. It may bp. proper, hpwever^j 
to take notice of the principal clauses by wl^ich 
a right in heritage is copipjeted. 

When a proprietor gives out a subinfepdation, 
he orders a " bailie in that part/^ to give pps- 
session, or infeftment as it is called, to the vassal, 
and this is done by a commission termed a pre- 
cept of seisin. When a sale is made, the right 
16 resigned in the hands of the superior, either 
for the purpose of its reiBaining with ,himself, 
if he be the purchaser^, or that hq may rene^ir 
his feudal grant in favour pf ^ stranger. ;Thi9 
is done by the procuratory of resignation, whiclj 
i§ a commission authorizing an attorney to ap<: 
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pear in name of the granter, in presence of the 
superior, to whom he makes \he resignation. 
It is by these two clauses, the prt cept of seisin, 
and the procuratory of resignation, that herita- 
ble property is constituted or transferred. 

These must sufficiently explain the nature of 
clauses. There is indeed an obvious distinction 
betwiiSt what may properly be termed the deed, 
or jtjhe dispositive .clause, and the other clauses 
of the deed: bv the former the intention of the 
party is .expre.ssed, by the latter that intention 
13 carriied i^to effect. 

Here then is a clear line of distinction, which 
presents ^ very important object of study, that 
is, the clauses of deeds, their powers and uses, 
with thecombinations of them,.as they enter in- 
jto the various deeas of practice. ^ 

In pursuing the inquiry which this suggests, 
we sbal) perceive that, in all personal obligations 
or contracts, which have no connection with 
land, the clause of registration, or testing clauses^ 
are almost the only clauses of form ; it i&by these 
the parties. are connected with the written evi- 
dence afforded by the deedj and under authori- 
ty of which the decree of the judge is adhibited. 
But wherever land is concerned, a new set of 
clauses present themselves, that relate to the 
fnanner of giving posi^essjpn of the subject, and 
to the transference in favpur of a purchs^ser. 

ThesfB forms are numerousi from the variety 
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of transactions in which land is concerned^ 
Thus^ land may be given out in feu,^ and the 
right thus given out, is subject to renewal in 
favour of the heir of the vassal. The right may 
be sold, and the purchaser must be made to hold 
of the seller's superior ; which may be done 
either by resignation, or by confirmation. A 
great variety of deeds arise from the change in 
the nature of the subject, and in the object of 
the transference, as granted in favour of an ad- 
judgej, or of the purchaser at a judicial sale, or 
to a neighbouring proprietor, in exchange or 
excambion. The title may be in favour of an 
heritable creditor ; or it may be a trust for a va- 
riety of diflferent purposes; or it may be a set- 
tlement in favoyr of heirs, or a marriage-settle- 
ment. 

Heritable rights form the great body of deed3 
to which the ^ttejition of the sjtudent is princi- 
pally called; the great matter therefore js to ob- 
tain an arrangement of this ipiportapt class of 
deeds; which may carry the student through the 
whole. The principles according to which they 
are cbpopleted, will naturally lead on from one 
transaction to another, each arising out of that 
which preceded it, and thus preserving a chain 
of connection which binds the whole together; 

It is therefore desirable that the clauses of 
deeds should be examined each by itself; that 
t:h,6 general nature of each clause should be 
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knowDi and the peculiarities it receives from en- 
tering into deeds of a different character, ought 
to be marked out*; while the combination of 
clauses which go to the formation of the differ- 
ent deeds of practice, should be particularly in 
the view of the student. 

It is in this way the nature of the clauses, and 
the true object of the deed, the manner in which 
it is completed, and the effect it ought to pro- 
duce, can be known. But in particular, it is 
desirable that the heritable deeds should be ar- 
ranged in a clear and perspicuous manner ; and 
here then are s.ome points on which it becomes 
necessary to touch, before proceeding to the 
more narrow inspection of the subject. 

The instrument of seisin is a very peculiar 
ibrm, and has in several respects affected the 
conveyancing of Scotland, as well as contri- 
buted to found the system of records, which rs 
so honourable to the conveyancing of the coun- 
try. This form has been derived from very re- 
mote periods, and requires some little explana- 
tion. 

Land has two or more proprietors. This is of 
feudal origin, and may also require to be slightly 
taken notice of, while the distinction betwixt 
the original grant of land, and the transmission 
of the right to a purchaser, with the principles 
on which his titles are completed, will be found 
to suggest an arrangement of our subject^ lead- 
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ing to a very clear and important view of the 
land-rights of Scotland. 

« 

I. In the first place^ then, by tracing th^ 
connection betwixt the conveyancing of ancient 
Rome and of the present day, we shall find the 
origin of the instrument of seisin; a form on 
which the system of the records (which so ho*- 
nourably distinguishes the Ijand-rights of Scot- 
land) has been erected. 

The form3 of Rome were introduced at a 
period before writing was employed as the 
means of preserving evidence of the agreements 
of parties ; and agreements were, therefore, en-^ 
tered into, and property transferred, with much 
form and solemnity. Nothing seems to bave 
been binding that was not supported by the use 
of appropriated words and ceremonies; and no 
business, public or private^ judicial or domestic^ 
^as carried on without its special forra^ 

The formula or solemn words of agreement 
>vere digested with infinite care and art, and fit- 
ted with appropriate forms of action. The cus- 
tody and application of these to the common 
business of life, served the Patricians of Ron^e 
as an engine of political power. They were 
therefore preserved with special care ; but on 
%wo occasions were surreptitiously published, 
and the Flavian and Elian codes formed the 
practical body of conveyancing for several ceij- 
turies. 
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It is to the form of tl isposing of land th^t I aia 
principally anxious to turn the attentiop of the 
reader. Jl^is was done by the mg^npipado^ in 
which the parties went before the Praptorj^jparry- 
ing with theifk five witnesses to represent the^ 
fivq tribes ; a person to hold the balance for 
weighing the price ; ^nd another whose business 
It was to call the. witnesses, and bespeak their, 
attention. The purchaser then used certain 
^ords pf form, asserting tliat he had purchased 
the ground : he then strucl): the balan^cj^ with a 
piece of money, and presented it to the sel- 
ler as the purchase^money. The seller ac- 
cepteid of the money, and the Praetor approved 
of the sale, and put the purchaser into possesr 
sion. The antetpstatm then touched the ears 
pf the witnesses, and said ^' memento et mihi.ini 
^V ilia causa testis eris.\* 

This possession was of infinite impprtjance 
to the purchaser *. It consisted pf t\yo acts, an 
actual and a symbolical possession; ifpr the 
judge, haying witnessed the sale, expelled every, 
pne from the subject $old^ and put the. purchase 
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* Brisonius (p. 568) explains the necessity of this form 
in the^e words, '^ Emptor porro in vacnam fundi yendiii 
^ possesi^ionem a vctiditore, vel alio mandato ejus induci de« 
f ^. ))ebat. Alioquin si possessioiiem ejus, nulla facta a Yenditort 
f ' traditione, oactus esset, non pro emptore possidebat sed pr<^^ 
f* do erat.*' 
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6r into actual possession. There was, besides 
this, a symbolical possession, which consisted 
in the delivery of grass or earth of the subject^ 
or a bianch of a tree by the seller to the pur- 
chaser, in token of complete transter«nice. 

Jn Marculfus (No. I9 of the Appendix) there 
is evidence, that, after the fall of the empire, the 
same forms prevailed, and No. 67 of the same 
Appendix is an example of the Notiiixs, a form 
that afterwards became more common ; and in 
all of these the seller is said exitumfecissey which, 
according to the commentators' on those fomrs^ 
applies to the leaving of the possession void, 
and giving an entry to the purchaser: " In sig- 
^' num scilicet traditionis exibat, loco cedebat, 
** yacuaaique possessionem in alterum transfe- 
« rebat." 

In this manner the possession of land was 
given during the middle ages'; and we perceive 
in the terms of the modem instrument of sei- 
sin, that that form must have been intended for 
thid very delivery ; for it bears, that the bailie in 

* 

that part " statum sasinam hsereditariam pariter 
^'^etpossessionemactaalem, realem^ corporalem, 
^^ totarum et integrarumpraedictarum terrarum 
«< dictoactornato traditionem dedit.*' This clear- 
ly refers to an actual, real, and corpora] posses* 
sion , which no doubt was at one time given ; 
and Mr Koss preserves a seisin of the lands of 
JK.olcairnie in Fife, where infeftment was givea 



▲ VD MODERN CONVEYANCING^ 1^ 

of the mansion bouse, ^' cunctis aliis mde expul^ 
'* nSf ifirHgnum realisy corporalu^ el actualis posm 
<< sessionis eju^modi :*' and the borough laws o{ 
ScotlaDd refer* to a similar practice^ for c« 56« 
describes tbe^naQner of taking infeftoient with* 
in borough, in these woids: ^' When onie man 
*^ sells his land, or any part or portion thereof^ 
^* be quha seUs shall stand within the house^ 
*' and the other quha buyes sail stand without 
^^ it, and sail enter in it, and the ane sail give a 
" penny to the provost for his passing furth, 
^* and the other sail give a penny for his entres 
^' and saising/* 

Even in this slight view we see the real and 
symbolical possession of ancient Rome, by which 
the true proprietor was pointed out, preserved 
down to the introduction of the modern instru- 
ment of seisin. It is this instrument which 
has given a perfect uniformity to the rule of 
preference in Scotch land-riglits ; and through 
it the system of the records has been introdu- 
ced into Scotland. 

It may no doubt be matter of surprise, that 
during such a course 0f ages, and through periods 
of great national calamity and, confusion, the 
land^rights of so remote a period should' be 
traceable in those of the present day. But wq 
must recollect, that, amidst those soenes of coo* 
fusion, the church remained undisturbed, and 
afforded ample meana of coiuMcting' the prac- 
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tides df those two remote periods. It was the* 
policy of the churchmen to hold in their handst 
the art of conveyancing; they were for ages 
the only persons who wer^ able to write ; and 
they had possessed themselves of*tlie business 
and knowledge of the Roman notaries. In 
the redesses of the church the knowledge of 
conveyancing was preserved, and from the ec- 
clesiastical notaries the various forms of busi- 
ness were dispersed through the different nations 
of Europe. 

As in Rome, the transmission of land depend- 
ed on a deed, and on evidence of the act of pos- 
session, there can be little doubt that the con- 
veyancing of this country would have arrived at 
the same point, had not feudal notions broken in 
and destroyed that simplicity which would 
otherwise have existed. The effect of the feudal 
law on the forms of deeds becomes therefore the 
nest object of attention. 

#  

II. The effects produced on conveyancing by 
the existence of the feudal law, seems principally 
to appear in the co-existing rights that affect 
the same subject; the right of the superior 
and the right of the vassal. It is natural 
that where a proprietor is possessed of more 
ground than he can himself manage, he should 
give it out to be enjoyed for a rent, or for a pro- 
portion of its produce, or for services. This 
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Iilust always have been the case, wherever 
ground came to be accumulated in the hands 
of one person. In Rome, this situation of mat- 
ters was managed by the emphytuesis^ as in this 
country it is at this moment by the lease. 

But these rights are in their nature tempo ^ 
rary and conditional, whereas the feu-right 
is absolute and perpetual. This, however,, 
was not the nature of the original feu ; which 
seems to have been iftitroduced amongst a mili- 
tary people, and given as pay to those who per- 
formed military service to the granter. It was 
therefore, in its origin, personal merely. But 
when a system of private war had armed neigh- 
bour against neighbour, not only were the lesser 
proprietors forced to place themselves under 
the protection of the more powerful, which 
would lead to a permanent feudal right, but 
those soldiers who enabled the superior to 
defend his possessions, or to extend them, 
would perceive their own importance too well, 
to remain contented with a temporary right, and 
thus the interest of all would lead to a perpe- 
tual feu. 

• This accounts both for the change that took 
place in the nature of the feudal right, and for 
the total disappeai^ance of allodial property. But 
it may not bie improper to take notice of a cus- 
tom that had prevailed amongst the Franks for 
centuries before the feudal system had any ex« 
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istence, and of which Marculfus (of whose col- 
lection of deeds notice has been already taken,) 
gives an example. It is in truth the modern 
charter of resignation. — It bears, that a certain 
man came into the presence of the king in his 
palace, and there, by delivery of a rod, resigned 
his lands to the prince, in order that they might 
be given out to himself in liferent,, and to a third 
party on the death of the resigner* The king 
accepts of the symbol, ao^ returns it to the 
resigner, in token of consent to give out the 
lands in tlje terms of the resignation ; and ac« 
cordingly the deed, on this narrative, gives out 
a new right to the resigner in liferent, and, ac- 
cording to modern phraseology, to the person 
pointed out in fee. 

It is not easy to believe that this did not pro- 
ceed from feudal notions, yet it is amongst the 
forms of the fifth and sixth centuries that this is 
to be found 5 from which it is perfectly clear, that 
it was used for centuries before what has been 
termed the feudal system had any existence ; and 
it owed its origin to a law of the state, which 
protected a royal grant from reduction, by de- 
claring, that whoever should make the attempt 
and fail should suffer death. A sanction so 
strong, seems to have given great force to the 
^oyal deed, ajid to have been the sole cause of 
its introduction into practice. But, whatever 
may have been the grouncipf its introduction, we 
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must perceive/iti a practice so long rooted in 
the laws and manners of the country, one of the 
means by which allodial property would be intro- 
duced into the circle of feudality, and by 'which 
the whole land of^the kingdom, 'aicjed by occa^ 
Clonal forfeitures, would sodn centr^in tke'%tng. 

In Scotland, .as in<every feudal kingdom/ tlhe 
king, after the reformation and th^ fOKfeitar^^ tff 
church property , became the paraMdtiint i^uperiM 
of all the lands in the^ kingdom. • All property 
was held of him, but his vassals possessed the 
power of subinfeudation, by which*, without af- 
fecting the holding of the crown, the vassal was 
enabled to give Out a new right), • to ' be held "of 
himself, of which he was the superior,- and the 
•receiver the vassal. There were,' in sucH a tran- 
^saction, two feu-iights over the. ^ame subject; 
and the vassal who possessed th^^'l^nd mfgiit 
have given still another subipfeutJaticM), inferior 
to that granted by the crown-vttSslal, jn the liathe 
manner that the first subinfeudation ^by 'the 
<:rown- vassal, was inferior to the tight held of 
his majesty. ^ ..... 

These rights were antidntly given to the 
church, or for 'charitable purposes, • and they 
were then said lo be given in fUtorifnain. But 
this species of holding was put an e^d to at the 
Refomiation, and all chcritable institutions are 
now vested in trustees, under feu or blench 
holdioig. vFeui othfateaith holdings w6re alsQ 



lf,npwQ, th^ formi^r Wiog gf the nature of: 9 piM- 
manent W^s^y and containiog a ri^tucn m noney 
or, in YJCtwlf labile the latter was UtjtJie mone 
than, the rc^enq^bJaQce of the feudal tenjoTie^ tbe 
Xietuni being a penny Scotch, 01 a foste^ os a 
pftpf^eivcQrjny qk some tu fling acknowle^i^flient 
<(f yaasfdage, to wjbich generally waa. added, the 
^OT^M peiaSut tantum^; of so little impor^t^Me 
Yfm tbe if^ariia in the eyea. of the p^rlii^s* But 
the gre^t. bQldiji^, of ancient timeaJni this cow»^ 
try wi#, Wardrholding-rrtbe militory teaure^ by 
nirhich th^Y^asal waa bound to attend tfae call qf 
bia aup^ior to. the fields By tbia tenure t}» h^ 
iinderage. was put in the ward^or kteeping ofiUie 
wp^rjior,: During the wardt the rentsi of, t4ie;eai- 
tft.t^. belftng^dt tf> the saperiori; h^^ received! alao 
i^i^ilional year's rejQt, qf(relief-duty« oh the 
bi»r'« ^soming of age» He was; eatitledi wjMt 
tb?^ bfli^w^aa past pupilUrity, and unoMrried^ kp 
tb§ cruelty of marriage^ estimated at ti^ayeaca' 
rj^ntoftbe vrMd estate; and.where the?vaa9al.fif&- 
fused the p^nson.oSeredtby theauperioci tke^cor 
sualty was four, afterwards reduced ta. three 
y^r^* rent. This. holding imas furtberliable to 
tb|^ casualty of Recpgnitiwit by which, on. tbe 
vafsaFs disp^^ng c^ one half of the feu, the 
ifp^hole, bptjb Wibat w^as. given by the vass^and 
wbat was retainc4i biii^aai«faifeited.tatlie:sii» 
|??riqr, » ,^ 

Waid holding: w^as, iftftiith& last of tfae^twa 
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jpebeUioQtf of the last ceDtury, abblished, a^ foita^ 
ifig^ arbond df imioii' betfwixt the sup^riof and 
▼ami- tbaA- seemed' to be dangeroils Ikr the state* 
The^ Iteid that foranerly held wtiird o^ a: suttt 
jeet^^was' donyerted into feu-hoUiing,' agreedb^ 
te*cef!t»D ruies^laifd^down' by thd Goort of Ses^ 
stoii) und^r direbtkmii of the statute of Abolii 
fioov the 30tti Geo; II; Ci. JKK ; While the laiid 
koMing; ward of th^ king or of the- prince wae 
eeBvteited'inta blench>-hoiding; 

ih- this' wa^' thd' whole land in the kingdom 
was held' either in fen Or blench, with the single 
coBedptibn' of the teneoiehts in royal borod^hs, 
w4iiil:b' hfAd- burgagb^ the^rtddemdo of which is; 
wtttebihgabd' warding, » si)ecies^of wtod-faoldiog$ 
but whidi does not extend be^^d the territory 
of^tfaebci^oughi 

It: is'tbusr obvious ill whit way it happens; 
that the double right- of superidr' and vas^ 
sal sobsists in the land*rights <^ Scotland) 
and SOT deprives these rights of that simplicity 
fh^ would k>tberWise have possessed, aiid whick 
i»i so 'apparent in' the lanid*rigbts of England} 
thdi^ they' bave^ passed through the baio^ 
tftiigiesi* 

IIL In the last place, I have to call the 
reiidler'a alteiitioii to a materia? dtstinctfon in 
SbMeb cddv^yMlcingi bemixt original granrt» 
«od dmdr of sale« Tkte^vginal grant cotasti- 
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tutes a n^w feudal right, under which there 19 an 
estate of property and an estate of superiority 
constituted, of which neither party can deprive 
the other. Those new estates become the ob- 
jects of commerce to each of the parties respec-* 
tively, pass to their respective heirs, and are ta» 
ken up by them on separate titles. But a deed 
of sale constitutes no new estate; it is intended 
merely to bring the purchaser into the place of 
the seller. An attentive consideration of these 
two rights, will open up all that may at first 
seem mysterious in Scotch conveyancing. 
• There cannot now be an original right from 
the crown, because the' royal domains have long 
ago been exhausted. But an original right may 
be given by a subject superior ; and it is givenl 
by the same forms, and depends on the sanie 
ruleB with those wiiich fdrraerly flowed from the 
crown. Where ail! original right, is ^iven out^ 
the object is tot^redte a subinfeudation, by 
which the giver will establish in his person a 
superiority, having a certain feu-duty annexed 
t6 it, with the casualties of superiority ; while^ 
on the other hand, the receiver or vassal has thfe 
property or use of the soil. The superior's, right 
is termed the dominium directum^ that of, the 
rsiss^l the dominium utile. ' 

In the case of an original right,! tbe two inter- 
ests, that of the supeitf>r and that of the vassal^ 
Btand quite clear of eaek other. The superior 
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cannot diminish, or in the slighteat degree ajQect' 
the interest of the vassal, (unless by feudal de- 
linquencies, (neither can the vassal affectin any 
shape the interests of the superior ; both rights 
remain affectable by the respective proprietors 
alone. But these rights pass down to the hairs 
of the two proprietors. 

. The heir of the superior completes his title to 
the superiority, precisely in the same manner as 
if his ancestor had made no subinfeudation; not 
the slightest notice is taken of it in the titles he 
receives from the paramount superior^ from the 
crown, for instance. The heir of the vassal ap- 
plies to his immediate superior, and receives 
from him a precept of dare constat^ which is 
a deed, declaring that it appears clearly to the 
superior that the heir is the person entitled to 
take up the succession of his ancestor^ and on 
that account he orders his bailie in that part 
to gite seisin to the heir, who thus acquires a 
feudal right to the subject. 

The right by which the feu is constitute 
ed, is called the original grant ; that by which 
the heir is entered, is called a charter by pro* 
eress, as it carries forward the original grant 
through the different series of heirs to /whom 
the subject descends in the course of succes* 
sion. 

In this manner it may he conceived, that the 
original charter constitutes a rightj^ which^ 
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through the eharters by {)fl0^90, t^ eatititA ^^ 
ward to tiie heirs of th/e crigioal vaiwl. 9«t 
both superior aad vassd m%y ^1 pr iQjthorifiie 
dispose of their respective i aterarts^ Let n s 9«pr 
pose thfen that the vassal tells his inA^esl^, the^ 
ject of this sale is to bring U)e pmnchaay^ pv^mmtf 
\y into the seller's place ; But, this csDpot be 49Qe 
by the joint act of purchasier and aelkr alone. 
A sulMnfeudation may be a£ieoa^pl|sfae4 by theas 
two parties ; bttt in the sale, the object is to 
make the purchaser hold, not of the seller, but 
of the seller'a superior. T^is sup^or must 
tharrfi^e be made a party to the transaction ; 
and in considering how this is to be done^ 
we shall discover the whole mystery of Scotch 
conveyancing. 

We had occasiop to consider the ancient fofm 
by which the proprietor resigned his property in* 
to the hands of his majesty, and received it 
back in the form pointed out by the reSigna* 
tion. This is clearly the origin of the form, at 
this day in practice. And accordingly, when a 
^vassal is to sell his feu, h^ binds himself to in* 
feft the purcliaser in the subject, to be held of 
his, the seller^s superior; and for this purpose ha 
gives a procuratory of resignation, under which 
an attorney appears for the seller, in presence of 
the seller's superior or of his commissioners, and 
in his nan^ resigns the property in favour of the 
purchaser* The superior is bound by law to r^ 
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^ eeite thte f^i(;QfttioD| aad to give out a charter 
of resignation in favout of the putehaser. On thi# 
the purchaser is ipfeft. By these means the ob- 
ject is aceprtaplifthed ; the pUlrchaser is brought 
tflto the place of the eteller and hdlds Of the Bel- 
la's superior; while the seller has n6 longer any 
interest in the subjedt ; he loses dll the rights 
he formerly {Possessed ^s vassd, and he is no 
lohger liable to the superior fdr the conditioils 
imposed on hiifa by the original right. 
. This is one way by ^hich the purchaser can 
hb introduced into the feu ; but we haye still 

• another form^ that is^ by cotifirAation. This 
form clearly owes its origin to the statute of 
Robert I. 6t. % c. 94, ^ 3. which declares^ that 
it ^* shall be leesome to ani freeman to sell 
^' bis lands at his oWn pleasure and will^ so that 
<^ the buyer of the land shall hold the same con* 
*' tained in his infeftments immediately of him 
^' who is oterlord to the seller of the land, for 
*^ the same services and duties as the maker of 
^' the infeftment and alienation <lid hold them 
*' beffofe the making thereof." This statute was 
a mere transcript of the English statu te^ ^^ Quia 
** emptores terrarumi* which produced so mate* 
rial a change on English conveyancing, that, 
from the date of that statute, as the English 
lawyers tell us, there has been no original grant 
ef land. Blackstone says, that all manors are 
held to have existed prior to this statute, and 
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this is still more distinctly stated by Wood is 
his Theory of Conveyancing. 

Under the English statutei the purchaser is 1 

understood to hold immediately of the seller's 
superior, by the force of the statute, which acta 
as a general and active confirmation of all such 
rights. In this country, the same consequences 
ought to have followed ; but it would appear, that 
theinstrument of seisin had occasioned a material 
distinction. - No right to land is known in Sqot« 
land without seisin, and no seisin can be given 
without a warrant. And when the vassal sold 
land to be held of his superior, although he gave • 
a precept for infefting the purchaser to be held 
not of him the seller, but of the seller's superior, 
yet this was a very anomalous right, because 
the precept was not given in name of ^ the sel- 
ler, but in name of the seller's superior. It was 
•probably on this account that the superior was 
required to give authenticity to the warrant, 
and this he did by the charter of confirma- 
tion, which confirms the seisin as well as its 
warrant. In this way it seems to hav^ hap- 
pened, that the statute which in* England was 
received as equivalent to the act of the superior, 
was not, when introduced into Scotland, held to 
supersede the express consent of the seller's su- 
perior ; on the contrary, (as the warrant of the 
seisin,) the superior's consent was thought 
necessary to give effect to the seisin. In thi» 
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manlA^r the entry by confirmation has been 
introduced into this country. The seller giyes 
a warrant for iiifefting the purchaser, to be 
bdd of the seller's superior; the purchaser 
is infeft on . this precept ; and the charter of 
confirmation by the superior completes the 
purchaser's title, and makes him hold of the sel- 
ler's superior. In short, the whole effect of the 
resignation is in this way accomplished by the con- 
firmation ; the seller is thrown out of the transac* 
tion, and the purchaser introduced in his place. 

These rights, given by the superior, are also 
termed rights by progress, as, without constitut-* 
ing a new right, they merely carry forward the 
rights that have been alreadyconstituted. There 
are sifll others ; as charters of adjudication, for 
completing the rights of creditors ; charters al- 
so of sale for completing the rights of judi* 
cfal purchasers — and these are given under au« 
thority of statute ; but all of them are obvious- 
ly intended to carry forward rights already con* 
stituted ; and they are in consequence termed 
charters by progress. 

There is thus a material dis^tinction betwixt 
original grants and the deed of sale,— and again^ 
betwixt original grants and rights by progress.*— i 
A due attention to these distinctions will aid 
the student in forming a clear conception of the 
varioQs rights to land. 

It seems to be thus established, 1^/, Thattho 
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^SMiD, wfaicfa) wilb ite fegislratioiii is absolutely 
feqiitsite to constitufe a right in kudi is of Ao^ 
inan origia. 94, That the ftudai nature of 
Scotch land^-rights makes the whole lad4* 
ta the kingdom hold of his Majesty^ ^ithet 
imoiediately or mediately, and invariab^ xson^ 
stitute a double right to tha same i^ubjebt in 
the superior and vassaU of which there may 
be rariotts subordinate rights Oter the same pio* 
pertyi each rights however, being independent of 
the other: And 9d, That a material difttinctioti 
exists betwixt original grants and rights of sale; 
and again, another distinction ift tak^n in re« 
gard to rights by prepress, which flow from the 
superior, and carry forward the original rights to 
the heir of the vassal, or to a purohas^l* from 
him, or to his creditors. 

r In this manner the deeds which affect lands 
assume a regular appearancct They consist^ 
1« of original rights, as blench charters^ dt 
charters of feu ; or» 9. Deeds by which that origi-* 
iial right is canied forward, as the precept of 
clare constat^ by which the feu is transferred 
to an heir ; or, S. Of deeds of sal^, as the 
disposition, followed by the charter of codfirma^ 
tioit or of resignation, by which the title of a 
irekintary purchaser is comptcrted ; or^ 4* Of judi* 
cial rights, as the charts of adjudication in fa^ 
vour of creditors, or the charter of sale in fa- 
vour of a judicial porcbaaerfr-'wkirh two last 



i%hfs fi^esA iia4cr special istafaite, ititiiKMriz*^ 
i»g tiie 6ii^ri(Mr to complete the feuiiai fight, im 
Mtufttkms iviiene^Jaus valval may not be wilUog 
to deoude hknMtf. 

K to thece w^e join the traiMnctievis in which 
the intDdfiereiDce of kiui makes a pait) vr^ •hdii 
k&ye a general and ooBtfNnehetuiive view of the 
f^Searwit Undrrights of practiee-r^Aa, the ex^ 
change of iaod : The giving of it in aeeurity for 
debt : The trustmght for a vsuiety of purposee : 
The conveyance of it under a niarriage'»Gon* 
tract ; or the transmission to heirs in a settle* 
ment In this manner the student arrangf»s, in 
bis own mind, the nature of the various land* 
lights. 

When, iq this manner, the student has tgken 
a general view of his (subject, he proceeds to 
make himself master of the forms by which the 
original rights are constituted, or transmitted to 
heirs : in a particular manner, he will attend to 
the deed of sale, and to the forms and principles 
of resignation and confirnwtion, as applicable 
to the case of the immediate dispohee, or ^ to 
the heir or creditor of the disponee. In these, he 
will find sufficient to explain to him the leading 
principles of conveyancing, in so far as land is 
concerned; and the remaining subdivisions of 
his subject will he easily understood. 



In farioging the attention of the reader closer 
t<x the subject of his studies, it wHl be proper. 
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in the first place, to consider the clauses of 
ivhi<;h deecfs are composed ; it is thus that the 
true and proper use of thes^ clauses will be 
perceived, A general explanation is given of 
the oJ)jei!t of each. A little history, in some 
Cases, is required. A comparison of the clause* 
as it appears in different deeds, with a few 
practical remarks, that may tend to impress 
the power and proper application of the respec- 
tive clauses, closes all that si*ems necessary oa 
this head. Next in order come the deeds which 
are composed of these clauses. The object of 
the deed is explained, the manner in which that 
object is attainted, with the history of the deed, 
which, in many cases, as in the disposition of 
sale, will be found to be most important. It 
is in this order the subject is to be treated. 



I.^^-^Of the Clauses of Deeds. 

Without attempting to give any further ge- 
neral explanation of the nature of the clauses 
of deeds, 1 shall proceed to the forms of the re» 
dpective clauses, as they appear in different 
deeds. 

1. OF THE NARRATIVE. 

The narrative of the deed is properly ih-» 
eluded in the dispositive clause. It stat^^ 



the ground on which the deed proceeds, and 
the inductive causes, which have been distin- 
guished by writers on the law, into onerous 
causes, gratuitous causes, and rational causes. , 
An onerous cause is where the deed is given, 
for a valuable consideration. Where it is given 
without value, it is said to be given gratuitous- 
ly: and Mr Erskine describes a rational cause 
to be that " where it appears reasonable for the 
V granter to execute the deed, though he lies 
" under no legal obligation to do it/'. The$e 
causes, it will be observed, often require a nar- 
rative of various deeds^ either to express tUe 
power of the granter, or to explain fxxpfe pre* 
cisely the object pf the deed, and the intentioa 
of the parties ; or to supply, corroborate, or ex* 
plain previous deeds. 

f • • .  

I* ^4KRATIV£S PROCEEDING ON AN ONEROUS 
,, . CAUSE. 

.'  ■: 

Narrative of an Original Chfirter. 

Jl. Know ALL MEN, by these presents^ that- 
l;A. heritable proprietor of the lands f and others 
afj^r-dispon^cj, m considfration of th|e sum.,9.f 
L.,, ; Sterling, paid tpj.n^e by B; ojF which I 
grant tli^.rec^ipt^ and discharge . bin]i,,amd his 
heirs., for ever ; . and also, in co^id^r^tion of 
the feu-duties and senvripes l^erein^^aft^r contain^ 

ed, HAVE SOtDi &C* . . ; , x. . / ' 



SB Qwiatm »ARSM&nirs. 



^: t A. Esq-. KCTit^bib'pi^^tetbr^df (fte-lfaH^ 

thestim^ oiF L; String, p&dd^fe me by R 

M- the price 6f the wid^ subjefite^ (tf v^i^ ptnce 
P hteifeby grani? tfte receipty wid* dfstliai^e hitti 

S. I A\ GftAtNi^ me< to htlVe> borrbvi^ dtid 
ihttrtantly received fiidm^ Bi the mkti, of &» 
Sterling, M^ereofF hereby aWkrtowlfedge tbeT^ 
ceipt; rtstiounbrng dl excfeptioritf in the cdiftril^ 
ry';^ wfeieh sum' I diin> afnd oblige me!t ititjf 
Heirs; executord^ andf^ iM<!?eeswi^; td' j^fo^ t^e 
§md'%. bis heirsr err ass&gn^^/ sfnd- ^^ at' ttihe 

term of next, with E. SterKfi^ ctfMf* 

quidated penalty in case of failure, and the le- 
gal interest of the said prinreipal sum, fk>m thift 
date to the said term of payment, and thereaf- 
ter, as long as the said principal sum shall re-^ 
main unpaid, and that at tv(^o teritis in the year, 
Whfitsttttd^y and Mkrtinma^, bye<|uaPpenrti<Ais, 
b'egitrnirrg' the first year^ii p^ymei^t^of tbe^d 
atiim^li-ent at the t^tm- di^ Maf tinHtasr v^^siti f&i 
whfat* shall be dtie froW this date tfe tbat terra^> 
and the next term's pay nlMrt of thfe'sliid ahMi^ 
afreirt at*the ten* of ^Whitstradiiy* tlferfeaftferi f** 
ther half year ' hinnediately precedftijg, and sto 
forth, at the said two terms of Itf^Minmtts^aiHt 
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Whitsunday yearly thereafter,^ by equal por- 
tk>ii£h, during the not-payment oi^ the said'priirci'- 
pal sum, with L. Sterling of liiquidated penary 
ibr each X/srm% failureita payment of the said^an^ 
BuatrentS', at the terms befbre<^mentioneJ'; asd 
for the^ said W. and his foresaids, their ihrttteir 
security, and more certain payment of the fore- 
said sums of money, I bind, &c. 

m 

Nanatwe iff a Chapter by Ptogfes^. 

4w Know Axt men by these presents, that I 
A. El^q. immediate lawful' superior of the hnds, 
aind others underwritten, in consideration*^ of a 
certain sum of money paid to me by B:, where- 
of V hereby acknowledge the receipt; have rati- 
fi^, ac; 

TViis narrative mits eqiiallj/ the CharterofBe^ 
fignation. 

Narrative of the Charier of Adjudication. 

5. K'NOw all men by these presents, that I 
A« E^q. immediate lawful superior of the lands 
andk>thers underwritten, in obedience to a charge 
of: horning, and in consideration of L. Ster- 
\ingi in name of ^ composition, paid to me by 
B; oP wbicfr d4schai^e bim and his heirs for 

ev>er, UAYB 01T£N^ &c. 

Narrative, of 'a Cdntraci of Feu. 

& It-is CtWTBAC«l> and'AGREED UpOO, 

betwixt A.) heritable proprietor of the lands and 






]$i OF THE KAREATITE. 

ojthers efter disponed, on the one part, and B. 
oa the other part, in manner following : That 
IS TO SAY, the said A., in consideration of the 
sum of L. Sterling, paid to him by the said 
B. of which he grants the rieceipt, a^d discharge^ 
thesaid B., and also in consideration of the feu- 
duties and others after*mentioned, hassoLD^.&c 

Narrative of a Contract of Excamhion. 

7. It is CONTRACTED and AGRB£D,^etwixt 
A. on the one part, and B,.o\^, the other part^ 
in manner underwritten : Thetis to. say, the 
said parties, consider ng that it is. fpr their. ];n\i- 
tual interest to ma.ke an exchange or excam- 
bion of the lands and others, particularly after 
described, belonging to them respectively, and 
having agreed to make such excambion. There- 
fore, the said A. in implement of his part of thcf 
said agreement, has excambed, &c. 

Narrative of a Marriage^ContrMt. 

8. It is contracted, agreed, and matri- 
HONIALLY ENDED bctwixt the parties follow- 
ing, viz. A. ON THE ONE PART, and B.^ daugh- 
ter of the deceased B,, on the other part, 
in manner following: That is to say, the said 
A. and B. have agreed to accept of each other 
for lawful spouses, and bind themselves instant* 
ly to solemnize their marriage ; In contem- 
plation of wbiofa maxriag^, the said A. bjl^ds^ 
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t 

9. It is GONTRACTSO, AOAEUD, and KNDI(0 

betwixt A., heritable proprietor of the subjects 
after-mentioned, an the one part, and B. on the 
aihet pari^ in nveiniifr folk>wing, thav is to 
SAY^ the said A. has $jli^ &c* 



3. NARRATIVES OR A GRATUITOUS D££B« 

Narrative of a Bond of Provision. 
IQ. I A., for the love and affection I have 
to B., and for certain good causes and consider- 
ations^ DO hereby, ^c. 

Narrative of a Trust^Deed. 

IK I A., CONSIDERING that it may prevent 
disputes amongst those who are to succeed to 
me, to place my Qstatei heritable and moveable, 
into the hands of trustees, to be by them distri- 
buted in the manner herein after directed, do 
THEREFORE, (but Under the conditions, bur- 
dens, and reservations after expressed,) gite, 
&c. 

Another example. 

19. Be it known unto all men by these 
presents, that I, A« Esq. of A«, being resolved 
to mak^ a settlement of my affairs, and having 
full and entire confidence in the persons after- 
named, whom I appoint to be trustees for the 

c 
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ends, uses, am] purposes after-mentioned, There^ 
fore WIT YE ME to have disponed^ &c. 



3. NARRATIVES WHERE IT IS NECESSARY TO 

STATE PREVIOUS DEEDS. 

Narrative of a Disposition of an Heritable 
Sofid — OR, of a Discharge and Renunciaiion 
of an Heritable Bond. 
1 S. I, B. Esq. considering that A. by his herita- 
ble bond dated for the causes therein speci- 
fied, bound* and obliged himself, his heirs, exe- 
cutors and successors, to repay to me, my heirs 
or assignees, the sum of L. Sterling, and 

that at the term of then next, with 

L. of liquidated penalty, in case of failure, 
and the due and legal annualrent of the said 
principal sum from Che date thereof to the said 
term of payment, and yearly, termly, and pro- 
portionally, thereafter, during the not-payment 
thereof, and that at two terms in the year, Whit- 
sunday and Martinmas, by equal portions, be- 
ginning the first term's payment of the said anr- 
nualrent at the term of Martinmas then next, 
for what would be due from the date thereof, to 
that term ; and the next tenn's' payment of the 
said annualrent, at the term of Whitsunday 
thereafter, for the half year imrtiediately preced- 
ing that tern)^ and so lorth, at the said term of 
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Martinmas and Whitsunday yearly, thereafter, 
by equal portions; during the not-payment of 
the said principal sum, with L. of liquidated 
penalty, for each term's failure inpayment of the 
said annualrent, at the terms • above-mentioned ; 
AND for my farther security, and more cer^ 
lain'' payment of the said sums of money, the 
said A. thereby bound and obliged himself, his 
heirs and . successors, upon his own expence, 
duly and lawfully to infeft and seise me and my 
foresaids, heritably, <but under redemption, in 
manner therein-mentioned, 7iot only in all and 
WHOLE an annualrent of L. Sterling, or such 
an annualrent, less or more, as shall correspond 
by law for the time to the foresaid principal sum 
of L. Sterling, to be uplifted and taken at the 
times foresaid, during the not redemption, forth 
of ALL and WHOLE the lands and others herein- 
after described, and forth of any part or portioa 
thereof, and' of the first and readiest of the rents 
ind profits of the same : but al^o in all and 
WHOLE the said lands, and others, themselves ia 
further security, to me and my foresaids, of the 
payment of the sums of money, principal, an- 
nualrent, and liquidate expences, ' and termly 
failures above-mentioned ; and that by two se» 
veral infeftments and manner of holding ; the 
one thereof to be holden of the said A. and his 
foresaids, dnd the other of the said infeftments, 
to be holden from him, and his foresaids, of his 
immediate lawful superiors thereof* in mannd. 
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mentioned in the said heritable hond^ a» the 
mme» contiuning procnratory of resignatioo^ 
precept of seisin> clause of absolute warrandice^ 
elause of reversion, with otfter usual and necet- 
saiy clauses, in itself more fully bears : In iiik« 
TVM of which heritable bond, and precept of 8ei« 
sin therein-contained, I was duly infeft and 
seised in the said annualrent ; and abo in the! 
said lands and others foresaid, themselves, in 
security, as said is, conform to an instrument of 
seisin in my favou r, dated « and registered 

And fu&thbr, c4msideriMg 
that has made payment to me of 

tfie said principal sum of L. with the interest 
thereof, from to this date, extending 

in whole to the sum L Sterling ; of which I 
acknowledge the receipt. THBaEFoas, &c. 

Narrative of an Heritable Bond of Corrobo^ 

ration. 
14. A bond of corroboration may be granted 
either to accumulate the principal and interest 
into one sum, or to bind the heir of the debtor : in 
the one case it is given by the original debtor, 
in the other by his heir. The example (13.) 
will show sufficiently in what manner the heri-* 
table bond is to be narrated ; only it will be obr 
served, that in place of being spoken of by the 
creditor, it is here spoken of by the debtor, who 
will state that, considering that he by his bond, 
&c« becomes bound, &c»ob which bond the said Ei 



W^ duly itifeft ; and then whea it comes to what 
is peculiar to the present deed, it will bear in the 
Itase of a corroboration bj the original debtor* 

By the original Debtor. 
ANt> Kotr SBtiNG that the foresaid principal 
suda of L. Stf^rling, together witii ttie interest 
thereof^ from the term of are still 

due, extending When accumulated at the date 
hereof, to the sum of L* Sterling, knd that the^ 
said B, has agreed to i^ilpersede payment 
of the said accumulated 6um of L« Sterling, 
to the tidtm bi afler^mentibned, on tny grant* 
iag these presents in manner Under irrittea : ) 
THsaspoai^ &a 

\By the heir of the f$r^nAl Obligant. . . 
And seeing that the said debt still remains, 
due, AND that the said B, is willing to supersede 
the payment of the said sum to the term after- 
meijitioned, on my becoming bound in ihanner 
underwritten: Thbr]9Fors» in coaaoBORAT^ON 
of the said Sand^ jpc. 

RBMARtS. 

There does tiot occur any observation rery 
material, with which to trouble the reader, as 
the distinctions betwixt the onerous, gratuitous, 
and rational causes^ as expressed in the narra* 
tive^ have beeu already talpsa notice of ; but it 
may be shortly observedi 



*i 
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1. That the student ought to accastom himself 
to narrate the different deeds he has occasion to 
found on in the narrative of a deed, in a neat 
yet perspicuous manner, and this obviously is to 
be acquired by practice alone. 

2. That he ought to mark with attention the ef- 
fect of expressing the nature of the grant in this 
clause, and how far it may be cut down by pa- 
role proof, or in what manner the effect of this 
clause is to be destroyed. . 

3. That he ought to mark the effect of this 
clause in deeds amongst conjunct and confident 
persons: How far the act 1621, c. 18. has been 
observed, and in what respects it has been disre- 
garded : The exception made from the geiieDal 
rule in the case of a bond of borrowed money, 
and the effect of the discharge of that bond as 
an onerous cause. 



II. — Of THE Dispositive Clause. . 

This is the most important clause in the deied. 
In one sense it may be considered as the whole 
deed, since it is here the granter expresses his 
intention; marks out the extent of his grant, and 
the modifications and exceptions i under which 
it is given; and describes the receiver, and the 
heirs who are to succeed und^^fcthe deed. The 
other cipiuses are merely ^he aids which pracH<^e 
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has introduced for attaining with greater facility 
the full object of the deed. 

In the dispositive clause, the great objects are, 
!• The nature of the right given out : 2. The de- 
scription of the disponees : 3. The description of 
the subjects : And lastly. The conditions and ex- 
ceptions under which the right is given. And it 
may serve an useful purpose to compare attentive- 
ly the terms in which this clause is expressed in 
the various deeds of which examples are sub*- 
joined. 

As the deeds that are here brought before 
the reader, are those only which affect land, 
the great distinction, and that most worthy of the 
attention of the student, are the clkuses by which 
an original right is given out, in contradistinction 
to those which are used in sale ; iand both of these 
maybe distinguished from the charterby progress, 
by which the right is carried on to heirs, to cre- 
ditors, and to purchasers. There still remain to 
be considered the deeds of succession and the 
lease. In this order the clauses shall be presented. 



1. THE DISPOSITIVE CLAUSE OF; DEEDS WHICH 
CONSTITUTE A SUBINFEUDATION. 

Dispositive clause of the Feu or Blench. 

Charter. 
15. Have sold, alienated, and, in feu- farm, ^is*> 
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poned, as I by thesepreseikts^ sell^ iliepiiftei a^d^ i^ 
feu-farm dispone (or^ ia the blench charter^ sarf 
simply^ '* €elU alienate and diepoae/') fnm tne^^ 
my heirs and successors^ wfaoilisoeyer» to atid ih 
favour of the said his ht^irs aod aaaig^ 

iiees^ whomsoerer^ heritably and irredeemably, 
all and whole the laoda of (hfsre they are descrilhr 
edjj lying -within the parish of and 

shire of (It is here that any reserva* 

tions are inserted, whether they relate to minte 
or minerals^ or to the exercise of any power t<> 
be reserved by the superior } or to restrictiops^ 
on the exercise of power by the vassal.) 

DUpoiitwM {Hiamse vf the ptecept of Culmlz 

Constat. 

1|5. It ia by this^eed the right of a vsttsal ia, oq 
his death, transferred to the heir of investiture: 
but the whole is so connected wjth the precept 
of aeisin, that it scarcely adiaits erf* being sepa^ 
rated info a dispoutive and' other clauses. It iis 
therefore given entire. 

I A., SUPERIOR of the lands and oth^rs^ un- 
derwritten, tQ , jointly and 
aeverally, my bailies i|i that part, to the effeit 
after specified, specially constituted, obbeting ; 
Because by authentic instruments and docu- 
ments produced and read, and . considered by 
me, or others for me, it clearly appears, that 

thQ deceased » father to mt Lovitft > 

i i  . ... 

6 



\ 



Of TKB BX«P08ITIT£ CLAI7«E. Al 

J^eareir hereof^ di^ iart vated and seised, as ^ 
§ee^ at the faith and peace of our Sorereign Lord' 
the Kibg^ in all and WHdLB, {hBt€ $ii$cribt tht 
Jhmde). AnD that; the said ^ is nearest aad 
lawful heir to the said , his lather. {It i^ 
wMttrial in this deed to describe the vassal im, 
^is pr^tfer ck^dct^ff and precisefy in the sams 
Mfmner as if the titie were catmpleted by a ser^ 
vice^ as an error in the character under mhieh 
he receives his ifrfeftmentj will be equalfy fatal 
to his titlcy ffs an error in the character under 
phich an heir is served^ wotdd be io the service.) 
In the foresaid lands and others^ and that he 
is of lawful aget and that the said lands atid 
others, are holdeu of me, and my heirs and sue* 
cessons^ as immediate laivfnl superiors of the 
isam?^ ia feu-fann, fee, aiMl heritage, for the 
yearly |iayinenf, &c. (or in blench Aunn, fee/aad 
lielritagei &c. but these will be regulated by Ike 
Riding and reddendo qf the formier tkk.) Bxni 
that for all olhe^ barden> exactidn* demand, or 
jsecitlar service whatsoever} tH^aflPoiCE, it is 
4Dy WILL, and I hei^eby UEfiiius and bequirr 
you, jointly and severally, my bailies in Aat part 
foresaid, that on . sight hereof ye pass to the 
ground of Che said lands aad others, and tiiere 
give heritable state and seisiii» with actual, reai, 
and corporal possession, of all and whole the 
s%id lands, lying and described as aforesaid, to 
the said , . as heir foresaid to the said 
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and THAT by delivering to him» or to his cer- 
taia attorney or attornies in his name, bearers 
hereof, of earth and stone of the ground of the 
said lands, and all other symbols requisite and 
necessary, to be holdbn of me and my fore- 
saids, in manner and for pajrment and perform- 
ance of the duties and services before specified ; 
AND this in nowise, ye leave undone ^ which to 

IU)| &c* 



2. DISPOSITIVE CLAUSE OF DEEDS OF SALE. 

Dispositive dame of a Disposition to a Pur^ 

chaser^ 
17> Have sold and disponed, as I hereby sell, 
ALIENATE, and dispone from me, my heirs, and 
successors, to, and in favours of the said 
his heirs and assignees whomsoever, heritably 
and irredeemably, all and wholb^ [here the 
lands are to he particular^ descfibed)^ lying 
within the parish of , and sheriffdom of 

, with all right; title, and interest, 
claim of right, property, and possession, which 
I, my predecessors and authors, heirs, and sno- 
cessons, had, have, or anywise may have, claiiYi* 
and pretend thereto, in time coming. 

> Disposition of Teinds. 
18. Have therefore sold and disponed, as by 
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these presents^ I sell, ALiSNATk, and disponb 
to and in favour of the said , and 

his heirs in the lands after-mentioned, or his as- 
signees whomsoever, heritably and irredeemably, 
ALL and WHOLB the teinds, parsonage and vica* 
rage, of all and whole the said ' , his lands 

and estate of , lying, &c« with all 

right, title, &c. ' WITH thb burden always, of 
all future augmentations to be imposed on the 
teinds of the said parish, after the free teinds of the 
said parish are exhausted, in proportion with the 
said {the seller) y and the other heritors 

of the said parish, who have acquired heritable 
rights to their teinds, as accords of law, apd aljo 
•jvith thjB burden of his Majesty's annuity. \ 

Disposition of a Right of Patronage. 

< 19. Have sold andnispoNED, as I hereby, selu 
ALIENATE, aud DISPONE, to and in favour of , 
his heirs and assignees whomsoever, heritably 
and irredeemably, all and whole the advocation, 
donation, and right of patronage of the parish 
and parish-church of , ly^'^S ^^ ^^^ 

shire of 

Contract of Excambion. 

20. The said A., in implement of his part of the 

said agreement, has I excambep, soi^d, and dis- 

F0NEi>, as he hereby ExcAMssy sells, alien- 

ATBS> and DISPONES from himself,* hia heirsi and 
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iuccesBoii, to, and in favomr ef the iNMd B.^ hti 
heirs and assignee^ whoilis6ever, heritably ami 
kredeemabTy^ all and whols the lands of (obi* 
$€fiie fAeitt)y together with all right, litle^ inte'*' 
rest, (o9 «» iVbi 4.) j nr ooKsitiBaATioN where^ ^ 
or> atad in implement of his part of the said 
Agreement, the said .B. has excambbIi, sold^ 
ALiaNATBD, and dispoked, as be hereby ex* 
caitihs, sells, aliiskXtiui, and disfones fyota 
himself, hb heirs^ and saocessors^ to the said A^^ 
his heirs, and assignee* whomsoever, heritably 
and irredeemably, all And WHOLk, {here desctibe 
the lands,) together with all rights title, &Ck (M 
btfore.) 

Disposition of Real Warrandice. 
SI. Hare solo and mspoNBo, as I hereby 
9BLL, alien AtB, and dispoKb from me, my heirs, 
find Huccessora, to and in favour of ^ 

his heirs and assignees wlK>msoeirer, heritably 
and irredeemably, all and ! whole the lands of 

, lying in the parish of » 

and shire of . ; and that as princi<» 

pal ; AND ALSO, ALL and WHOLE the lands of 

, lying in the parish of , and 

shire of ; and that in special 

aild REAL WARRANDICE of the principal lands 
hereby disponed, so that if the said principal 
lands, or any part thereof, shall be evicted from 
the said B^ or his fok'csaids, thbk and ia xhat 



CA^E, tha sail! B. shall have free aad imniediata 
access to the «aid warrandice tands thcMselvea^ 
▲T LB^v to at mveh thereof ^ ahail correapoiid 
in quantity and quality to the gretond evicted^ 
from thenceforth ta be {Maoeably enjoyed and 
possessed by them, until they shall be fully and 
and quietly repossessed of the said principal 
lands, which may have been evicted, as said is^ 
TO^BTHKX wiTK aU right, titlei^ interest^ fas m 
tio. 4.) 

IHappsition in Seeuaijfy cf Debt. 
. S^ Tberffore, and for the furtfaef sqcvrily of 
tbe said I do hereby sell, alienate, and dis>- 

pone to, and in (aTour of , heritably, 

Imt vedeemably, in manner after mentioned,. aV 
and whole, ( here describe the Itmd&J, together 
with all right, title, interest, claim of right, pro- 
perty, and possession, which I the said , 
or my author had, ha^^ or any wbe may have^ 
claim or pretend to the said lajods and otbet s^ er 
any pari thereof, or to the maills and duties of tbe 
same in time coming, and that in real security 
and for payment to tiiem ^nd their i^resaids, of 
the foresaid principal sum of L. *, with the 
stipulated interest and penahiea that shall be in- 

coired* 

* 

Dispositimi rf an Heritable Bond. 
23. Therefore ihave sojlb and nisroirEDi a» 
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I herd>y sell^ alienate, and dii^onEi to and 
in favour of the said ' , his heirs and 

assignees, heritably but redeemably always, and 
under reversion in manner specified in the said 
heritable bond, not only all and whole the 
foresaid annualrent of L. Sterling, or such 
an annualrent, less or more, as shall by law cor* 
respond to the foresaid principal sum of L. , 
to be uplifted and taken at the times before spe* 
cified, by equal portions, beginning the uplifting 
thereof at the term of next, for the an- 

nualrent then due, from preceding, and 

so forth, termly and proportionally thereafter, 
during the not* redemption thereof, forth of all 
and WHOLE, f describe the lands J, or forth of any 
part or portion thereof, and the first and readiest 
of the rents and profits of the same ; but also, 
ALL and WHOLE the said lands and others thern^ 
selves, in further security to the said 
and his foresaids, of the payment of the sums of 
money, principal, annualrent, liquidate penalty, 
and termly failures above-mentioned, together 
WITH all right, title, and interest, which I have, 
or can pretend thereto, in time coming. 

Disposition of a Right of Servitude. 
24. Have sold and disponed, as I hereby sell 
and DISPONE, to and in favour of the said 

, and his heirs and assignees whomsoever, 
for the benefit of the lands of , and for 
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the accommodation of the tenants and possea* 
sors thereof, an heritable and irredeemable right 
of servitude and tolerance of casting fuel, feal, 
and divot, and of pasturing cattle on the moor of 

y lying in the parish and shire of 
, WITH roads to and from the said moor» 
and all privileges necessary for enjoying fully, 
the said. servitudes, which servitudes shall com- 
mence from and after the term of 

Discharge of an Heritable Bond. 
85. Thejirst part of this discharge proceeds pre-^^ 
cisely in the same terms with No. 18., and then 
you go on in these terms : but also, have rb« 
NOUNCBD and ovfiRQivEN, as I hereby kbnouncs 
and oyBRGiyE,to and in favours of the said 

, and his heirs and successors, not only the 
foresaid annualient of L. Sterling, being the 
annualrent corresponding to the said principal 
sum of L. Sterling, upliftable at the 

terms, and by the proportions foresaid, forth of 
the lands and others above- written, but also 
the said whole lands and others, with the ^erti* 
nents lying, and described as aforesaid them- 
selves, with the said heritable bond and instrn*- 
ment of seisin following thereon, in favour of the 
said ; kuD I will and grant the forest 

said annualreht of L. Sterling, to have beeii- 
duly ^nd la'Wjfulty redeemed from me, rtiy heirs,, 
and 8ttcc0ssor4i a to I confess and deci^abe 
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the Mid lands and ethers CmreMid, out of viiich 
the said annuity was demandaUe, to be loosened 
and disburdened tliereof, and of the infeftment 
above mentioned in atl tim^ coming ; and fiib«^ 

THEB, I KAVB BBNOVNOBD and BBVEASBD^ aS I 

hereby bbnoukcb^ and for ever rblbasB^ the 
ipresdd lands and others, with the pertinenta 
thereof, ail lying and described as said is, toge-* 
ther with all right, title, and interest which I, 
my predecessors, and authors, or heirs and suc- 
cessors hfui, hare, or could pretend thereto, or 
to atiy part or portion thereof, in virtue of the 
original heritable bond and infeftment fcdloi^ing 
thereon above-mentioned ; and that to and iq 
fkvour of the said , bis heirs, and sue* 

cessors in the said lands, to be bj^tbem enjoyed 
and possessed, free and disburdened of the said 
heritable securities in all time coming, the samef 
being now and for ever bxtinouishbd^ 



S* MSPOSITIVB CLAUSES IN GBATUITOUS DISPO^^ 

SITIONS. 

Dispositive Clause' of Disposition to an Heir. 
S6. 1 do hereby give, obaut, and disponb 
to, and in favour of , hia heirs and as* 

signees whomdoever, heritably and irredeemably, 
(but under the reservations herein after expres* 
sed), ALL and wholb, (here describe the imnds/^ 
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General Disposition to an Heir. 
"27. I do hereby give, grant, and dispone 
to and in favour of , his heirs and as- 

signees whomsoever, heritably and irredeemably, 
but with and under the burthens, provisions, and 
reservations after-mentioned, all and whole, 
fhere describe the lands J; as also, all and sun- 
dry other lands and heritages, and all debts and 
sums of money, heritable and moveable, crop, 
stocking, furniture, books, silver-plate, bank- 
notes, mbney, and in general all my goods, 
means, and estate^' of whatever denomination, 
heirship-moveables as well as others included, 
which presently belong or shall belong to me at 
the time of my death, together with the vouchers 
arid title-deeds thereof, and every writ necessary 
for conveying the lands, debts, sums of money, 
and others hereby disponed ; and particularly, 
but without prejudice to the generality foresaid, 
the effects and sums of money which shall be 
contained in any inventory to be signed by me, 
as relative to these presents, which shall be as 
sufficient for excluding the necessity of confir- 
mation, as if every particular thereof were herein 
inserted and enumerated ; in which lands and 
others foresaid, I bind and oblige me, my heirs and 
successors, to infeft and seise the said by 

two manners of holding, either a me or de me, 
and to grant all necessary deeds for that pur« 

D 
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pose ; BUT DECLARING ALWAYS, that the Said 

shall be Bou^ip add obliged, as by accep- 
tation hereoC he binds and qbligbs him and his 
foresaids, out of the first and readiest of the es- 
tate and effects hereby conveyed, to pay all mj. 
just and lawful debts, with my fuqeral-charges, 
and any legacies I may think proper to leayey 
and particularly the legacies following, viz. 
fhere the legacies are speei/ted^ narrating the 
sum^ the creditor^ the term of payment^ and from 
what period it is to bear interest) ; and pur* 
THBB, for carrying these presents more effectual 
ly into execution, I hereby nominatb and af* 
FOiNT the said to be my sole ^nd only 

executor and intromitter with my moveable es- 
tate, WITH power to him tp expede confirms^, 
tions, and make up all other . titles thereto that 
may be necessary. 

Trv^st'DispQsition* 
S8. Givb, grant, and disponis^ to and in fa^ 
your of B.5 C., D., and E.» and to siich. person or 
persons asi. they shall assume, ifk virtue of the 
powers herein after committed to them, apd to 
the survivors or survivor of them^ (the m^'or 
part alive and accepting at the time being al- 
ways a quorum, as teust&bs for the \ise^ and, 
purposes aft^r mentioned^ all and whole, (hert^. 
describe the subjects J ; as al^o, Ahu and su^»« 
DRY other: lands and heritag^^i ap4 a^l ^^^pt ^4; 
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fHins pf moQeyi heritable and a)oveabIi^i m4 «)1 
personal and inovea|>le afi^cu of ^v^ry kind and 
denomination belonging to me, or which shall 
belong to me at the time of tny death ; but in 
^TRUST ALWAY^y fpr the uses and purpose$i» and 
under the conditions and reservations after 1||^|]e 
tioned, vi^. (here tba purposes of thi^ tr^st wUl 
he expresilfd). 



4. CLAUSES BQUXVALBNT 70 THfL DISP0$ITiy|B 
CLAUSBt IN OTHER DBf DS TIf A^ TH£ DISPOSI- 
TION. 

Dispositive Clause <ff the Lea$e» 

S9« That is to say» the said A. has set, an4 

in consideration of the yearly rent and others 

after specified, sbts» and in tack and a^sedatibn 

I.BTS to the said B.> and his heirSj Ahh and 

WHOLE the lands of , ^y^^S ^^ ^^^ 

parish of , and shire of ; 

and that for the full and complete space of 

years and crops, from and after the entry of 
the said B. thereto ; which is hereby declared to 
be, as to the arable land, meadow, and pasture, 
at the s(Bparation of this present crop from the 
ground, and as to th^ houii^s at the term of M^r* 
tinmas, both in the year (If there be Qny 

resirvittiQfis injf^vQur 0/ the lan4iord^ ofmnfs^ 



58 OP THB DISPOSITIYB CLA0SB. 

or mtnerah^ or trees^ or reserved powers of anp 
ikindj it is here they should be taken notiee of. J 

\ Translation. 

90. Thbrbfore, I have transpbrred and 
MADE OTER, as I hereby transfer, convey, and 
MAKE OVER to^ and iu favour of the said , 

his heirs^ executors, and assignees, tHe foresaid 
sum of L. Sterling of principal, L. Ster- 
ling of liquidate penalty, with the legal interest 
of the said principal sum since the term of 

, and in time coming, during the not pay- 
ment thereof, all contained in, and due by the 
bond above narrated : together with the said 
bond and assignation thereof, in my favour a- 
bove-mentioned, themselves, whole tenor, and 
contents thereof, with all that has followed, or 
may follow thereupon, surrogating and substitut- 
ing the said , &c. (this clause goes on pre^ 
cisely as in No. 13. J 



S. DISPOSITIVE CLAUSE IN CHARTERS BY PRO- 
GRESS/ 

Dispositive Clause of the Charter of Resignation0 

3 1. I A., have given, granted, and disponed, as 

I hereby give, grant, and dispone^ and for me, 

my heirs, and successors, perpetually confirm 
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tb the said his heirs and assignees 

whomsoever, heritably and irredeemably, all and 
whole {here the lands are described) ^ lying with*^- 
in the parish of and sheriffdom of 

(Where the charter of resignation* 
and confirmation are united, you insert after thi^ 
dause, a qtuequidemy and then the tenenda$ and' 
reddendo ; and these are followed by the clause 
of confirmation.) 

Dispositive Clause of Charter of Gonfirma^ 

tion. 

• • • r 

' 98. I A., have ratified and approved, as I here^ 
by ratify, approve, and^ for me, my heirs and suc- 
cessors, perpetually confirm a disposition^ bear* 
ing date made and granted by 

^ whereby, for the causes theiPein spe- 
cified, he sold, alienated, and disponed, to and 
in fslvbur of his heirs and assignees 

whomi^dever, heritably and irredeemably, all atid 
whole, {here describe thelands)^ as the said dis- 
position, containing an obligation to infeft the 
said dfsponee, a me or de me, with precept of 
seisin, and several other clauses, more fully btors; 
together also with the instrument of seisin fol- 
lowing thereota in favour of \ dated 

ft 

and recorded ;• or of what- 

ever other ^tes, teiior, or contents the said writ** 
ings m^y be, in the whole heads, 6laus^i^, tendf^ 
aittd cbnteats thereof^ with all that has, or is cbm* 



/ 
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pej^t to f0Uow then^on { and further, 1 hereby 
will and graoli and for myiself, t\y heirs and. 
successorft^ del^rn andordain^ that this pr^^ni 
Confimdi^iQn «hbH be as valid and effectual, to all 
interna alnd purposes^ an If tbe Wf its before con- 
firmed had beeli engrossed herein, or a$.if,ll^it 
Qonfirmatioti lufud been made before the taking 
of the said itifeftoiebt, wherewith, and With aU 
objections that may lie against . thfe validity of 
the said deeds, or of this confirmation, I, for my- 
sdf atid my foresaids, have for ever disposed. \ 

Diapositi^t Glumes nf Churier %f A^udjica^ 

.^ dS^ KN0tir ALi MSN by these presents^ that I A.# 
immedisfte lawful auperioi« of the lands and otheni 
afteF-meiHipned^ in obedience to a. charge of 
horning, t^nd m c^mkleratwn of the du^i of L. 
in name of composition now paid to me by B^ 
«Av^«ivt2Kii«nA^T805 and o^sj^omeo^ as I here- 
by; at v&, quant, and nisfOKBi to^nd in C^^yoii^ 
ef the said £f ., iiis heirs and a^signee^ whiAttsa* 
^yer, heritaUyi but redeemably,. always .coa«* 
form to law^.ALL and wholb^ &c. 



(. 



Dispositive Clause of Charter ^^SMe^ 
. 94« Know, all men by thiese pi^esei^ts, that I A.^ 
^nmedis^e lawful superior of aU' tl^ kuiMi^ ;i^4 
ciphers underwritten^ haveaiv^^Kyr.j^RA^Krc^p, an4 
jmfWtiEB^ as I bene.by fetvib .*B*»T8i *and.iMf!T 
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I^OVB, to and in fttvour of B., his hetre and afisig* 
nees whomsoever, heritably and irredeemably, 
ALL and WHOLB) he. 

aaMARKs. 

1. It may be proper hi^e.lbr the stadeiit to 
compare thei^e rarious olmuees with each olher. 
In the onerous deeds, as the feu and the sale, he 
will find the terms of the grant to be ^* sill, 
^^ ALiBNAYB, and nisvoNU {"—^in] the gnatiiitons 
-deeds, as the dispositioit to an heir, theyeiie 
^' Qivis, oaANt, and dispons ^'^-t^in the deeds 
by a superior, where he merely ^e^arries forward 
the right, either voluntarily, as in the charter of 
Msignation and of eonfirmation, or legally, un* 
der a charge stnthorii^ed by act of. Parliament, as 
in the charter of adjudtci^on and sale, the terms 
are, givi, oaANT, and dispone, or» ^^ I afprovs 
*^ and coifviRBi/' 

fi. In describing the subjects, too, he ivill ob- 
serve a diiAiiiction in the deed of sale, at No. 17» 
and 4!he. subiafeiidaliQB, or feu-oharter. No* l^* 
In the former case the whole propei^y is ooft- 
sV^ed to the purchaser, with all right, tit^, in- 
terekt^ Sec. as in No. 17* because the purchaser 
ia to oome into the precise place of the seller, 
and to enjoy all thai be fodrmerly enjoyed. In 
the latter case, where the property, or dominium 
mtile only is given out, there is reserred right in 
fbe graijtter or superior, and therefore the former 
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addition to the description of the subject would 
be inconsistent with the intention of the deed, 
and consequently the description of the subject 
in the feu or blench charter, stops at the county 
and parish within which the subjects lie. 

3. In most of the above dispositive clauses the 
subject is carried to the receiver, bis heirs and 
assignees whomsoever, and this is the common 
destination of all deeds of sale or donation, and 
gives the receiver a power of disposal, which, tf 
he does not exercise, will make the subject de- 
scend to his heir at law. But to this the lease is 
an exception, for, although it be given to heirs, it 
is not in the power of the tenant 40 name an heir, 

•since this can only be <done by an assignation, 
and the power of assigning is not possessed by 
^ tenant, unless expressly given by the lease. 

4. Although, in the general case, the proper* 
ty is conveyed heritably and irredeemably, un- 
der which terms a full right of property descend- 
able to heirs is implied ; exceptions to this will 
be remarked in Nos. 22 and 33. By the latter, 
the subject is conveyed to an adjudger under 
the statute. But that statute gives to the 
proprietor, from whom the property has been 
adjudged, a power of redemption during what 
is called the legal ; and therefore the clause No» 
SS, conveys the lands heritably, but redeem* 
ably, always conform tq law, referring to the 
statute, on which the right of the receiver de- 
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pends. The other, No. 22. or the right in se*- 
curity, dispones the lands heritably, but re- 
deemably ; in manner after-mentioned ; referring 
to the clause of redemption in an after-part of 
the deed, which stipulates to the debtor a power 
of redeeming the subject, on repayment of th« 
principal sum, interest, atid expences, that may 
be incurred. 

3. The two forms, Nos. 20 and 21, have the 
effect of rendering certain lands liable in the 
warrandice of the deed> so that if any part of the 
principal subject or property conveyed be evict- 
ed or carried off, the other land is made answer- 
able for the loss. In the first of these forms this 
arises from the law itself, which holds the act of ex- 
changing the properties as necessarily implying, 
that M4iere the consideration is carried off by any 
defect, or from a cause antecedent to the ex- 
change, the property of which this was the con- 
sideration ought in juatice to be restored. The 
distinguishing mark of this is the exchange of 
the two properties, and the parties say they have 
" ExcAMBED, sold^ alienated^ and disponed.^* The 
disposition of real warrandice, (No. 21.) by which 
the same effect is produced, attains its object by 
the terms of conveyance used in this clause. 
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III,— i-OBLiGAtORY ClaIjSES. 



• The bWigatory ckuse of a deed is sometimetf 
Ihe ptirtcipal part of the deed ; in other oases, it 
fe me^ely sapplementary, and subservient to the 
general nature aiid object of the deed. Thus, 
in the bond for payment of money or bond of 
J>rovJsion, it is thd whole deed ; it is equivalent 
to th& dispositive claase in the disposition. But 
the obligation to remove or to implement the 
cbndrtions of a deed, are supplementary merely, 
and intended to give e#ect to previous obliga^ 
tions. This clause is thertilbre either primary 
OT secondary. 



1.-—PRIMAKY OBLIGATIOHS. 

Obligatory Clause in an. Heritable Band. 

35. Which sum of L. Sterling, I bind and 
oblige me, my heirs, and successors, to repay W 
the said , or to his heirs, executor^, or as- 

signees, at the term of Martinmas next, with the 
sum of L. Sterling of liquidated penalty in 
case of iailure, and the legal interest of the sa^id 
principal sum, from the date hereof to the said 
term of payment, and thereafter, as long as the 
said principal sum shall remain unpaid. fThis 
is the clause in the moveable bond^ and the obit'- 
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gator if cla^e m the heritt^U bond difei^s froni 
itoniy by the J^lowing Mdditw^)^ Aad. thiit st 
two termd in the yestf^ Wbitrand&y and Martia** 
incis, by. eqaal f^orf ions» begineibg the fir^t term'd 
payooeatof th^ $aid aiuiualrent.«l f he .term of 
MariinoiAS next^ for what shall b6 due ivona the 
date hereof to that term ; and the next term's pay- 
ment of the said artnuallrem at the teriii of Whit« 
suitday ^ for th6 half yeai^ ^ immediately 

preceding that term; and so forth at the said 
two t^rms of Whitsunday and Martanaiias year* 
ly thereafter^ by equid fiortidiio, daring the not 
paymcilit of the s^id principal, sum, with L^ 
Sti^rllng of U(]yaidAte penalty^ foi^ eaxii' tennis 
fltilrtre ita paymedt of the said arinaalreat^ at the 
term aboVe mentioned. 



»v > . 



Bimd of Cqrroboratiim* 
S6. Therefore I have become bound and 
OBLIGED, as. I hereby, in oorkoboration of the 
pf iginpi bond above narrated* and without pre^ 
^^}Ce thereto,, jor to atiy diligence thit; has, or 
foay follow. tbereoit,«ed[ accumulando ^u juri^ 
^m% BiKD attd OBLIGE me^ &d. f^^s.ih theeommo^ 
iond^J . 



* # 4 



.. ; . , B0ndof Provisutn. . 

;>v$7< BiN^idud'oikiGBime, mj^^hei^s^jeiteciitorG^ 
,aiid ^iiC€i9S6f9fl$» to make payment ;'to:tte;said Bj, 
ftw:he&csy eiideoiltoffs, attd;assign]&eS| df the sPot of 
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L. Sterling, and that at the first Whitsunday 
or Martinmas after my deaths with L. Ster- 
ling of liquidate penalty jn case of failure, and 
legal interest of the said principal sum, from the 
said term of payment, yearly and termly there* 
after, during the not payment of the same. 

Obligation to Pay Legacies. 
38. Underthe burden of the following legacies, 
payable against the first term of Whitsunday or 
Martinmas after my death, with interest thereof 
from that term during the not payment thereof, 
viz. to D«, the sum of L. 100 Sterling, fand so 
on J ; to H., the whole silver-plate that shall be- 
long to me at the time of my death, and which 
shall be delivered to him within • days after 
my death, ("and so on, whatever sums or articles 
the testator may have to dispose of.) 

For Payment of Rent, 
99. For which causes, and on the other part, 
the said B. binds and obliges himself, his heirs, 
executors, and successors whomsoever, to pay 
to the said A., his heirs and assignees, the sum 
of L. Sterling of yearly rent, for the subjects 
hereby set, at Whitsunday aiid Martinmas, by 
equal portions, beginning the first term's pay* 
ment of the said rent at Whitsunday ^ and 
the next term's payment at Martinmas thereafter, 
for crop and year ; and so forth yearly and 
termly during the currency of this lease, with a fifth 
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part more of each term's rent of liquidated ex- 
pences iir ease of failure, and the legal interest of 
each term's rent from-^and after the respective 
terms of payment during the not {Payment of the 
same ; and also to deliver yearly to the minister 
of the parish of , the proportion of 

victual stipend payable to him from the subjects 
hereby let ; the said A. giving a discount to the 
said tenant and his foresaids, out of the rent a- 
bove specified, for the quantity of victual so de- 
livered, according to the fiars of the county ; 
and further, to pay the proportion of school- 
master's salary and ground-officer's dues, pay- 
able from the lands hereby set. 

Obligation to pay Provisions to a Wtje^ in a Con- 
tract of Marriage. • 
40; In contemplation of which marriage, the 
iBid A: binds and obliges him, his heirs and suc- 
cessors whatever, at his own expence, validly to 
infeft and seise the said B., during all the days 
of her natural life, after his death, in an. annuity 
of L. Sterling, free of all burdens and de- 
ductions whatever, but under this restriction/ 
that in case there* shall be an heir male of fhis^ 
marriage in existence at the dissolution thereof, 
then, during the existence of such heir-male, or 
of his issue, the said annuity shall be ifestricted 
to the yearly sum of Lt. Sterling; which 
ANNUi^rv of L. lSt(erIing, restrictable in the 
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event fonesaid to tb^ vw^ pf TU St^Ii^g^^: 
sj[)aU be uplifted and X^^exk ^t two teriDg of th^. 
y?ar, Whitsunday aqd ^artinmas^ bj equal 
portion$i beginning the first term's payment 
thereof at the 6rst tern^ of Whitsunday or Mar«? 
tinmas, after the death of the ^aid A.^ forthi^ 
half«year ensuing, and so forth termly therck 
after, during all the.days of her natural life ; wit)| 
a iifth part more pf each term's payment pf li* 
quidated penalty, in cai^e of failure, and the law** 
ful interest of the said termly payment, from th^ 
respective t^rms of payment, during the not 
payment tl^ereof, fqrth of all and wbolb (her^, 
describe the lands) ^ or furth of any part or por--^ 
tion thereof; and which annuity shall be held by 
two sey^fal infeftments and manner of holdings 
one thereof to be held of the said A., his heirs 
and succ^^sors, and the other frpm him of bis 
immediate lawful superiors thereof, botbf in free 
blf^nch farrn, for payment of a penny Scotch, 
mon^y, on the ground of the said lands, at Whitr 
Sunday yeavly, if asked only, and that either 
by resignation of con^rmatipn, or both, the ^n^ 
-^ithout prejudice to the other: A^n tl^ said 

A. 3IKDS and paLiaas him, an* bi^ fore§aid&, upr 
ONLY to WAEBANT th4& for^iftkl fr«ft lifereot*>ann 
nuity at all hands, and again$t aU ^cKy^ w.law 
will, 3UT ALSO to make pay m^nt |o, tbo wd 3* 
as weH not infrft as infeft, of the «aid fre^. life-/ 
]$«Lt-«onuity of JU StejrUng, to be r^diptc;^ 



« 

in the ^¥ent fioreiatd, to the sum ofL^ Sterf 
liog, and tkat yearly an4 tennly, syt the tm»V 
and by the prap#rtipiis above writteoi 

Obligation in a M^rriag^-^ntract^ to resign m 
fiveur iff the ffeit of the Mofvwge^ _ \ 
41. As AhsQiincwt^platicn of the $aidmar<- 
riage, the said A. bifids and obliges him, apd hist 
foresaids, to resign the ^aid Unds of ^ . ia 

favour^ and for new infeftment of the same* tq h^ 
made and granted in favour of him^ the said A. 
and the heir$*-male to be procreated of this mar-i 
riage» and to the heirs; whomsoever of their 
bodies ; whom failinoi to the heirs-male to be 
procreated of the body of the said A. in any sub- 
sequent marriage, and to the heirs whatsoever 
of their bodies ; whom all failing, to the said A.^ 
his heirs and assignees wlM>mSfoever. . 

Obligation in^ Marriage^ Contract in favour qf 
the Youngs Children of the Marriage. 
43. Further^ in case there shall be other children 
of this marriage, whether sons or daughters, be«^ 
aides the heir*male thereof, thep, a^d in that, 
case, the said A, iiNns and oauoes him, hia 
heirs, and successors, to content and pay to wd^ 
other children the s^ms of n^oney ibUowij^^vi^. 
If there shall be only one child of the sai4 n^ar-t 
riage, besides the said heir-m4le» . existing ^t the 
tim« of payment ofier loe^tioned^ the sum of 
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L. Sterling ; if there shall be two or more 
children, male or female, the sum of L. Ster- 
ling, and which sums,according to the event fore- 
said, shall be payable at the first Whitsunday or 
Martinmas next after the death of the said A., 
(or at the first term of Whitsunday or Martin- 
mas after the said children shall respectively 
have arrived at majority, or at the period of their 
majorities respectively ; or it may bear, at the 
first term of Whitsunday or Martinmas after the 
dtoth of the said A. ; but bearing interest from 
the first term of Whitsunday after their respec- 
tively arriving at majority, or from their respec- 
tive marriages) with a fifth part of the provision 
of liquidated penalty in case of failure, and inte- 
rest thereof from and after the said term of pay- 
ment, during the not payment thereof: And fur- 
ther, in case it shall happen that there be no 
heir-male of the marriage, who shall succeed to 
tlie said lands and others foresaid, or in case an 
heir-male of this marriage, after having succeed- 
ed to the said estate, shall die in minority, and 
unmarried, and there shall, in dther case, be 
daughters of this present marriage who shall be 
excluded from th^ succession by the heir-male 
of any subsequent marriage into which the said 
A. may enter, he hereby bikds and dBLiGES- 
hithself and hisp foresaids, to cOfitent^and pay to 
fuch daughter or daughters, as may be excluded 
in manner foresaid, the resj^ecttve sums of lao^ 
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nejT Mldwiiig, r\z. If therA ht bot one daogliter 
tXfsting at the term of payment after-mentioned^ 
the sum of L. Sterling ; if two daughters, 
the sum of L, Sterling, and if three or more 
daughters, the sum of L. Sterling, and that 
at the respective lermB follovring, I'lz. at the first 
term of Martinmas or Whitsunday after the said 
A/s death, in case there shall be no heir-male of 
this marriage then existing* and th^y sliall then 
be excluded in manner foresaid; and in case of 
auch heir's existence and subsequent ifailure dur 
iBg his minority, and unasarried, and being suc^ 
ceeded by aa heir-mide of the said A.'s body of 
Any fittbeequfnt inarriage, tiiea at the first oi'the 
aaid tenana ^hieh shall happen ali«r the said 
lieir'a dealh^ with a fifth part of the said provi*- 
aioB of iiquidaled pitiM|lty ^ in case of ftdlure, and 
interest thereof from and after the said respectirt 
terms of payoieat^ duting the not payment tbere^ 
ef ; declaring always, that in case the said»enlarg<» 
ed pmvifiions to the daughters ol this marriage 
ahakl take place, they ahail be in full of the pre^ 
TJous provisions made Hm tiieai in the character 
of tbe yiMioger children of thia marriage, and if 
they skiM have been ireceWed by the said daugh^ 
terS| they shall be imputed so far in paym^ftt of 
tiieir said enlarged provisions; BBcUkalNCr al^ 
WAYS, as it |s liareby f aovii>ao and bB()LAaicD, 
tb4t, alUiough the fore^iaid. provisions^ in the fe< 
q^tive evei)ta fortwidi ate granted io ttm chiU 

b 
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dren in genera], yet it^ shall always be in the 
power of the said A., by a writ under his band^ 
to divide and proportion the same amo^^t the 
j^d children as he sball see proper, 

 

S. SECONDABY OBLIGATIONS, 

Obligation to Infeft in the Disposition to a Pur^m 
chaser *''^\. Where the Seller is Inf^t.^^%: 
. Where he is Uninfeft. 

45. In which lands and others fi>resaid> ^i 
BiNoand obligb me, my heirs, and successors^ 
to INFEFT and SEISE the said . and his fore** 
saids^ upon their own expence, by ^o several 
infeftments and manners of holding, one thereof 
to be holden of me and my foresaids, in free 
blench, for payment of a penny Scots, in name 
of blench duty, at Whitsunday yearly, if asked 
only, and relieving me and my heirs of thedu*> 
ties andt services payable to our sup^iors there^ 
of ^ and the other of the said infeftments to be 
holden from me, of my immediate . lawful siipe^ 
riors. thereof, in the same manner thai I or my 
authors bold, or might have holden,.; the same 
ourselves, and that either by resignation or 
confirmation, or (both :ll^e one without- pre* 
judice to the other* (Where the disponer . kds 
not completed his tilie^ this clause is preceded bjf 
the following obligqtion.J In which lands, t 
bind and oblige me, to procure myself, on my 
own e^^pence^ duly and lawfully i^rved and re* 
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toured heir to my said &tber, and infeft and sei- 
sed in the said lands, in due and competent form ; 
and, being thus vested in the complete feudal 
right of the said subjects, I further bind myself, 
my heirs and successors, lo infeft and iseise, (m 
above.) 

^ 

Obligation to Infoft in the Heritable Bond. 

44. And for > tbe said , and his foresaids, 
their further sRcgaiTv and more certain pay- 
ment of the foresaid sums of money, I bind and 
OBLIGE me, my heirs and successors, upon our. 
own expence, duly and lawfully to infeft and 
seise the said and his foresaids, heritably^ 

but under redemption, in manner afterHnention- 
ed, NOT ONLY in. ALL and whole, an annualrent 
cif L. Sterlings or such an annualrent, less or 
more, as* shall by law, for the time, correspond- 
to the.foresaid principal sum of L. Sterling^) 
to be uplifted and taken at the said two terms ia. 
the year, Whiteunday and Martinmas, by equal 
portions, beginning the first term's uplifting » 
thereof at the term of Martinmas , for what' 
shall then have fallen due from the date hereof 
to 4hat time, and the next term's uplifting at the 
term of Whitsunday thereafter, and ^o forth yeari- 
ly and termly» during the not redemption, with a 
fifth part more of each term's annualrent of \U 
quidate penalty for each term's failure, forth 
of Aili^'BCid^wHOLB, (hete the lands are partieUw 
tarhi ^mbedjy lying: within the parish of 



6$ OBLIGATOEY Cl.iil79Ba« 

and shire df » or forth: of any part or portion 
of the several lands and others before specifi^ed^ 
and of the firat and readiest of the rents and pnn 
fits of the same ; but . A^to, in all and wholb 
the said lands and others themselves, in fur<« 
then security to the said , and his foresaids^ 
of the payment of the sums of money, principal, 
annUalrenfs, liquidate expence, and termly fail- 
ures ahoVe mentioned ; and that by tMfo sere* 
ral infeftmenfts and manners of holding, the one 
thereof as ttrell with respect to the infeftment of 
aofiualrent,, as to that of property, in security, to 
be holden of me and my foresaids, in free blench, 
for paym^at'of a penny Scots money, upon the 
grounds, of. the saidlaadfi^ at the term of Whit* 
Sunday yearly, if asked only ; and the othw cf 
the said infeftoients, to b£ HOLoaK from me. and 
my ftyresaids, of our immediate lawful superion 
qf the said lands, in manner following, viz. the 
infeftment of:annoalrent in free blench, for payw 
itient of a pe^nny. Soots money, on the gronnds 
of the said lands, at the term of Whitsunday yean* 
ly, if adced only; and the infeibnent of property 
in secnriiy^by the same tenure, and as fuUy and 
freely, in all respeots, as I or lUy foresaids hold, 
or might .hol4 ^be $ame ourselvesr atid that either 
by resigoaiioa or coniirtiftation, or both, the on< 

without pce^ndice lo tbd onib^n «^ 

1 • , •  

45.. In which JiMNDALaaNT- 9l?d.iikifo^ ifnd 
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Others above conveyed in secuiity, as said U^ I 
BIND and OBLIGE me, my heirs and successors> 

to infeft and seise the said » and his foresaids, 

upon their own expetice, and that by two se^ 

veral infefi(nients and manners o( holdings ths 

ONE THE%B>09y{as in ilie preceding y No.A^J 

In the Contract of Es:€ambidn,- 

46. And both the said parties bind and ob* 
LiGB themselves, and their respective beirs ^nd 
successors, on their mutual exp^nces, to iNticFT 
and sBis^ each other» and their foresaids, in th^ 
lands and others abov^ disponed re9p€<itively^ 
and that by two several infeftmeots and manners 
of holding, oi^iA thereof to be holclen pf the disf- 
poner, and bis above ^ritteu^ in free bleach, for 
payment of a penny, Sdots mOney, on the 
grounds of the said lands, at the term of Whit^ 
Sunday yearly, if asked only, and relieving the 
4isponer and his foresaids of the duties atid ser«> 
vices payable to their superiors ; avd the othbb 
of these infeftments to be holden of the said , 
and , their respectiveinmieditte lawful su- 
periors thereof, by the same tenure, and as freely 
ad they hold their respective properties them- 
selves ; and THAT either by resignation ol* con-* 
firmaliofi^ or both, the one without prejudice te 
theotiier. 
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OhUgdium to Infefk in the Disposition of Bur* 

gage Subjects. 
< 47. And I BiNB and oblige me, my heirs, and 
successors, to infbft atid sbisies, on their own 
proper expencfe, the said or his foresaids, 

in the houscy cellar, and pertinents, abore dis- 
poned, TO BE HOLDBN of his MAJESTY in free 
burgage^ for services of borough, wsed and wont. 

' Obligation to Infeft in a General Dinpostion. 
• 48. Further, I do hereby bind and obUgs 
me, and my heirs and successors, to infeft and 
seise the said , and his heirs and assip^- 

nees, in the whole lands and heritages abore dis^ 
poned, requiring infeftment to be holden either 
a me or de me; and for that purpose, to make, 
grant, subscribe, and deliver to the said 
and his foresaids, all necessary deeds, with pro- 
curatories of resignation and precepts of seisin^ 
•and all clauses necessary for fully vesting the 
premises in their persons. 

Obligation t% infeft in a Gratuitous Disposition 

or Settlement. 

49' In which lands and others foresafid, (under 

the burden of my said liferent right and use 

thereof, which I hereby expressly reserve,) I 

bind and oblige me, my heirs and successors, 

to infeft and seise, &c. (as above. No. 43.) 

1 
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Ohtigatim to Infeft in a Dispontum of real 

Warrandice. 
. SO. In WHICH LANDS and others foresaid, both 
principal and' warrandice, I bind and oblige me, 
and vay foresaids, to infeft and seise the said B. 
and his foresaids, &c. in common form* 

s  

Obligation to Remove. 
51. And Further, the said binds and 6*- 
BLiGEs him and his foresaids, to remove, with 
their servants and stocking, from the possession 
<rf the subjects hereby let, at the expiration -of 
t\Ai\ lease, and that without any previous warn- 
ing or process of removing. ^'* 

' Obligation to Implement Mutually. 
• 5SI;'An0 LASTLY, both parties BIND and ' OB- 
LIGJB themselves, and their foresaids, to ittiple- 
ment their respective parts of the premises to 
each other, under the penalty of L. . Sterling, 
to be paid by the party failing to the party ob* 
serving, or willing to observe the same, and that 
over and above performance. 

RRMARKS. 

» 

'1. The obligation to pay a sum of money 
iiittst' express the 'debtor and creditor; it musfc 
*peeify the sum, the tferm of payment^ the ' in- 
terest, the penalty. Wittaa view to constitute an 
Heritable security, lhe*creditor must be pretJiiefy 
pointed out, and the sum expressed ; without 



n 




itflnjbeioiri 
ortodbe 

ft fifth port of the 
is the peoftitT. 

9. In the hentabie bond the obligAoD to pftf 
the iBlere»t bears ivoteraftiothe year, in wfaicdi 



to fegnlale the intercslsof baradiexecnlors thft 
heir hairing right to the priadpsd srnm^ and Hm 
mUeresA fnmi the bat teni» the execntor havky 
rigln to the inleresi due al the Whhsnndaj or 
Martinmas precedii^. 

3. Id the bond of proTision h is m at e ria l to 
attendtothetermat which the prorision is made 
payable ; when it is payable at a period whidi 
may arrive dnring the lifetime of the fsther, it 
constitntes a debt against the £aher, winch m^y 
be secoied by diligence, and compete with the 
creditors of the £sither. Bnt when it ismado 
pnyaMe at a period that cannot arrive during the 
life of the £[itber, as at the first term after his 
death, it is no longer a debt bnt a right of suc- 
cession only, and cannot c&mpete with the 
creditors of the father. But where the prorision, 
tbongh payable after the death of the fiither, is 
made to bear interest from a period pcerioos to 
the death of the fatbe% or which may h^pqi 
pferi4MM to his deaths as at the oi^oriiy of tlHi 
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chikl» the prdrisioti cob«titutM a debt, that vmf 
oottipete with the other debts of the father.^ / 

4« The obiigatido to paylegacies does'npt eJt* 
tend to.heirs» unlem the heirs of the legatee be 
expfessed in the bequest. 

6, The obligation to infeft was introduced to 
to^porl the power of the precept of seisin iit a 
time when the precept tell by the death of .the 
graoter» and when a mere grant would not havift 
been rendered effectual against the heir of the 
granter. But, for a full explanation of this» I refer 
to the introduction to the disposition of sale* 



THtl QtfiCQVIDBM CLAUSE* 

This clause is peeuliar to the charier by pro- 
gress, that is, to the charter of resignation, the 
charter of adjudication, and Ihe charter of sale^i 
It serves the purpose of a narrative^ and shew(» 
in what manner, and on what ground the supe** 
nor b entitled to act. In consequence of a re- 
signation in/avorem^ by the vassal, the superior 
IS entitled to give out the. subject of new to bifa 
in whose favour the retdgnation is made, ia 
the terms of the resignation precisely. It ii the. 
resignation that alone authorizes this act <m i the 
part ^f the superior, and therefore the act of re«. 
*igiiatioanniit< precede the granting of such a 
ofaarter* It oonnects the feudal right of the per« 
jK>e last inifift, audi on wfKne procuratory th^ re^ 
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sigcation has proceeded, with the person in 
whose, favour it has been made, and thus the 
Qtuequidem isa mo st useful clause to the person 
who has to go through a progress, as it points 
out the connection of the parties through whose 
hands the estate has passed. The Qujbquidem 
of the charter of adjudication or sale, in like 
manner points out the authority under which 
the superior acts, for it is only where the consent 
of the vassal authorizes the act of the superior, 
or where the legislature interferes by certain 
legislative acts, and authorizes the superior, as 
in the case of adjudging creditors or judicial 
purchasers^ that the superior has a right to give 
infeftment in the fee of his vassal. 

Qu€Bquidem in a Charier of Resignation. 
A3. Which lands and others formeriy pertained 
to A., holden by him of me, as immediate law« 
ful superior thereof, and were by him sold and 
disponed to B., by disposition bearing date 

, and in virtue of the procuratory of resig- 
nation therein contsuned, were, with all right, 
title, and interest, which the said A. had, or any- 
wise might have, claim, or pretend thereto, duly 
and lawfully resigned in my hands, as immedi* 
ate lawful superior thereof, purely and simply, 
bystaff and baton, as use is, in favour and for 
new infeftment of the same, to be made and 
granted to the said Bi, his heirs and assignee^, 
heritably and irredeemably^ in due atid compe- 
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;tent form, as effeirs ; as authentic instruinents 
taken on the said resignation, in the hands of 
notary public, of the date hereof, more 
fully bear. 

Qv4iBquidtm of a Charter of Adjudicatien. 

54. Which lands and others foresaid pertained 
heritably before to A., holden by him of me and 
my successors, as immediate lawful superiors 
thereof; and were, with all the rights and secu- 
jrities thereof, by virtue of a decree of adjudica* 
tion, obtained at the instance of B., before the 
Lords of Council and Session, on the 

day of , duly and lawfully adjudged 

from the said A., and decerned and declared to 
pientain and belong to the said B., and his fore- 
saids, heritably V but redeemably, as above men- 
tioned ; on payment and satisfacti6a> to. him of 
the sum of .L. saivojusto icaicuio^ nnd inte- 

rest thereof, from the date of the . said decree, 
4uring . the not-redemption ; and that oyer and 
ftbova^the composition to the superiors, and ex- 
pences'of infeftment, the abbreviate of which de^ 
joree of adjudication is duly, recorded^ 

/ Qv^quidfim of a Charter of Sale in favour of 

a Judicial Purehajser. 

55. Which lands and .cithers foresaid pertain- 
ed heritably before to B., and were held by him 
of me and my predecessors^ as immediate lawful 
superiors thereof, and which, in a process of 
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ntikitig and sale pursaed before the Coun of 
Session, at the instance of A. agaimt the said B. 
were adjudged, decerned, and declared to per- 
tain and belong to the said C, purchaser th^re^ 
of at public roup, his heirs and assignees whom- 
6oe?er, heritably and irredeemably, in respect 
the said C. had granted bond» with a sufficient 
cautiotier, for payment of the price offered by 
htm at said roup aiHl sale, conformably to a 
decree of dale pronounced by the Ldrds of 
Council and Session in favour of the said C^. 
bearing date , to as held, tec. 

aiMARtS* 

In the aboTe for^ of the quaquidim^ as it ap^- 
pears' in the charter of resignation, it is giwn 
in the simplest case that can occur, -where the 
person receiving the charter has resigned on the 
procuratory of the seller, who stood infeft in 
,tbe subject. But the right may have passed 
thfottgh an infinite variety of hands. Thus 
the seller may have acquired riglit to the 
uhekecnted procnratory, by a' disposition frotti 
the person in whose favour it was first giv- 
en ; or, he may have made up a title to it by 
a general service, as heir to that person $ or may 
have acquired right through an adjudication. 
In prepiaring this clause, therefore, the state- 
ment, which is intended to shew in what way 
^e person receiving the charted ootmeotii hfe 



right to the procurator^, ought to be very care- 
fully prepared ; aad, on the other hand, when 
tbe man of busmem has occasion to examine a 
progress, he will natarally inrestigute the regu- 
larity of the conveyaiN^ey as the service, or th# 
diligence by whioh the right is connected. 



Thid clause is principally meant to eatpresi^ 
the holdtng of the charter, though it contains in 
the crown charter a number of rights which are 
there specified, and which in the private char- 
ter are eomjE^rehended by the terms <' houses, 
^' biggingS)'' &c* The holdings of modem 
charters are either f^u or if^lench, and therefore 
the clause is not intended for any other. 

# I ' • 

9 ' 
I 

Tenendus of the Fem^CAarter* > 
56. To be BOLDSM and to hokt, all and sundry, 
the lands and others above-disponed, by the 
said and his foresaids, of and under 

me, my heirs, and soccessdus whomsoever, as 
immediate lawful superiors of the same, in feu- 
&rni9 fee^ pittd herbage f(»r ever, by all vhe righ- 
iMtoi meaidis: and marches tkei^eof, as the same 
ijut^ in length and breadth, aind with* the bouses, 
htggingSy &e. freely, quietly, well, and in peace, 
without any revocation or obstacle whatever* 
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Tenmdojs of the /Rlmeh Charter. 
, 417. To be Ht)LDBN and to holdvall and sundry 
tlie lands and, otbers above-specified, by the said 

and: hisi foresaids, of, and under me 
and my foresaids, lawful superiors thereof, in 
blench farm, fee, and heritage for ever, by all 
the righteous meaths, &c. fas in No. 1.) 

BEMARK8. 

You will find in Mr Erskine, B. ii. tit. 6. § 4. 
an epumeration of all the expressions to be met 
with in this clause of the crown charter. The 
truth seems to be, that althongh at one pe* 
riod of the law of this country, they were 
necessary to support the rights of the vassal; 
thes^ rights are uo.w. so well understood, and so 
perfectly fi3^ed> that they follow erf course. If 
there were any thing that required the attention 
of the student in this clause, it would be the ef. 
feet of the term mills or fishings, introduced 
ijiiii the teo^nda^ of the private charter. 



BBDPBNOO* 



.This clause specifies the services payable t0 
the superior. It contains, 1. The. amount of the 
feurduty., 2» The terms of paf^ment, atid the 
^ommeia^emeat of it. 3* A regulatida relatiye 



. i 
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lo the relief payable by heirs and successonj. 
And lastly, there is sometimes added an astric* 
tion to the superior's mill. 

Feu^Charter. 
58. Giving therefore yearly the said 
and his foresaidsf for the lands and others above 
disponed to me and my foresaids, immediate 
lawful superiors of the same, the sum of 

Sterling, in name of feu farm-duty, at two 
terms in the year, Whitsunday and Martinmas, 
by equal portions, beginning the first term's 
payment thereof at Whitsuday next, for the half 
year preceding, and so forth yearly thereafter, 
at the said two terms in the year, in all time 
coming, and doubling the said feu duty the first 
year's entry of each heir, (or of each heir an4 
singular successor) to the lands and others fore- 
said; and that for all other burden, exaction, 
demand, or secular service whatever, which can 
be anyways enacted for the lands and others 
foresaid, or any part thereof, in all time coming. 

Blench Charter. 
59. Paying therefojre yearly the said , and 
his foresaids, to me, my heirs and successors, 
for the lands and others above-specified, the sum 
of one penny Scots, in name of blench farm, at 
Whitsunday yearly, on the grounds of the said 
lands, if asked only ; and that Tor all other buf^ 



to n^nuni^T^o clattsb. 

den, exaction, demand, or secular service, which 
can anyways be demanded forth of the landb 
and others foresaid. 

RBMAitlCS. 

]. The fett*duty here expressed ts a payment 
iti money ; but it may consist of a payment in 
victual, and it will then express the kind and 
quantity, and term of payment of the Tictual. 

i. In this clause it is declared that the feu« 
duty shall be doubled on the entry of im heir; 
and where this is omitted, it has been made a 
question, whether the heir in feu-holdings it 
due a year's feu-duty in relief; though mo>? 
dern practice, as well as the opinion of Mr Er^ 
skine, were the question to occur, would render 
the heir liable. 

» 

3. It is not common to provide for the entry 
of a pui^haser, or singular successor, (as he it 
Called,) though, when it is done, the slight alte* 
Mtion above noticed is alone sufficienfl to en« 
title him to be entered on payment of a year's 
feu-duty. Where notliing is said about the en* 
try of a purchaser, he must pay a year's rent of 
the subject. 

4. In Wench holding tlie entry*money of a 
purchaser is a year's rent, as in feu-holding, un- 
less it be otherwise provided for. 

5. The blench duty, where it is of annual 
growth, or even where the words ** si petatur 
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^* iomttm " are added^ canmoit be demanideid^ uvh 
less the demand be maAe witfain tfta yed^r. Bat 
when it is not of annuaj growth, and these words 
are not added,* the demand itiaj be itiade for a 
period of forty years baek^ 



Clause of WAttHAHDicB. 

Warrandice* is^ the nattfi^al consequence of der^ 
taift fransactifon^, independentily ahog:et£er' of 
any clause ivi the deed, as in sale, for instance^ 
the seller is bodnd in absolute warrandice to tim 
purchaser^ &iit this clause of tbe dedd may 
be itiade ehb^ tO' lower or to heiiufbten the war* 
raiidice ; that is^ may reduce h from; what is ter- 
med absolute warrandice, to warrandice from foot 
and deed, or enlarge it, by adding an heritable 
j^c«rity to the absohiise warrandiee.^^^-The isf* 
lowing are examples. 
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Cldi$se ofAb9olut4 

60. Which lakbs, and Others with this char^^ 

ter, (or with this disposition), and the infeftmeot 

to follow thereon, (or which lease,) I bind and 

OBLIGE me^ and my foresaids, to warrant to 
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thfi said B., and his foresaids, at all hands, and 
against all deadly, as law will. 

Clause of Warrandice in the Disposition to a 

PurchoMr. 

61. The first part of the clause is the same as 
above, and you add, and I also bind and oblige 
me, and my foresaids, to free and release the said 
B., and his foresaids, of the cess due from the said 
lands, on or before the 25th of March , and of 
the feu*duties, minister's stipend, schoolmaster's 
salary, and other public and parochial hnv^ 
dens, exigible from the said subjects, at and pre- 
ceding the said term of Whitsunday, the said 
B., and his foresaids, freeing and relieving me, 
and my foresaids, of the same thereafter, in all 
time coming. 

Clause of Warrandice of a Sale of Lands j where 

Part has been suhfeued. 

62. In such a clause it is only necessary to add ; 
excepting always from the said warrandice, 
the feu right of the said lands of , grant- 
ed by me to ; but with power to him to 
reduce the same on any ground of law which 
shall not infer recourse against me^ at the in- 
stance of the said 



CLAUSE OF WABRANDICB. 85 



WARRANDICE FROM PACT AND DEED. 

Warrandice of an Assignation of Personal Obli^ 

gation. 
63. Which assignation I bind and oblioe 
me, my heirs and successors whomsoever, to 
WARRANT to the Said B., and his foresaids, from 
all facts and deeds, done or to be done by me, or 
my foresaids, in prejudice hereof. 



REAL WARRANDICE. 

Clause of Warrandice in a Disposition with Real 

Warrandice. 
€4. Which lands, and others above disponed, 
both principal and warrandice lands, with this 
disposition thereto, and the infeftment to follow 
hereon, I bind and oblige me, my heirs, exe- 
cutors, and successors, (without prejudice to the 
obligation, of real warrandice, above written), to 
WARRANT to the said B., and his foresaids, to be 
free from all burdens and incumbrances, and 
grounds of eviction whatever, at all hands, and 
against all mortals, as law will. 

Clause of Warrandice in an Excambion. 
65. And further, the said A. and B., recipro* 
cally BIND and oblige themselves, and their fore- 
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saids, to WARRAND and defend the subjects 
above described, disponed in mmteor foresaidi, 
to be good and sufficient %t all hands, and 
against all mortal, as law will, and Xio^free and 
disburden the same of all feu, fcc. as in No. 6L 

BBMARKS. 

* 

!• The damse of absolute warrandice majr 
have exeeptioiais, as oi ka6€6,««H)r of feu righta. 
But the purchaser may be allowed to reduce 
these rights ; and as there are grounds on which 
a purchaser may reduce a lease, or a feu, which 
would not authorise the »Qlter» or tfie author from 
whom these rights flowed, to reduce them ; and 
which, conMquently, in the eYent of the piir-> 
chaser succeeding itt a reduction, might give the 
tenant or feoar a claim of recoarse i^inst the 
aeller ; he, for hiis own safety, wberevev be gifes 
the purchaser a tight to reduce, ought to Beetrict 
that right to 9iiieh casest only, as wHl not infer re- 
course agaaist hiaiaelf. 

9l Real wat raadice aeems in m> otbeir way to 
differ from absolute warrandioev thaa tbat one 
tetate is smbetitutcd ia |dafie of anolfaer, should 
tile priiici{Hal one be e»ict«d> — in otlMr wovdst 
it is just heritable security adjusted to abseiatte 
warrandice. 

S. Warrandice frcia fed and dteeiT' is. never 
jo^pfied^ ^icefMting int thec^ao of the ass^nation 



J 
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of personal obligation ; in every other case it 
mlist be expressed in the deed. 

4. The warrandice of the assignation of per- 
sonal obligation is always understood to be war* 
randice from fact and deed ; and the reason of 
this seems to be» that a warrandice which should^ 
in such a case, imply, that the debtor was solvent, 
would lead into a thousand intricate questions, it 
has, therefore, been thought more expedient to 
imke the party who accepts of such a conveyance 
examine into the situation of the debtor, and 
trust to his own knowledge of his solvency. 
At the same time a party may, no doubt, sti- 
pulate for warrandice against insolvency, the 
effect of which, however, would extend no far- 
ther, than to imply that the debtor was solvent 
at the date of the assignation ; and therefore, 
where such a tmtisaetion is meant to be entered 
into, great care must be taken to express the 
clause of warrandice in such a way as to bind 
the granter to warrant the solvency at whatever 
time the cedent may make his demand. 



SALVO JORE C0jaSLiaST. 

66. Savino and rbservino the bygone and re- 
B^rved feu-duties of the said lands, in so far as 
the same are not paid; and saving my right, 
and the rights of all others concerned. 
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PROCURATORY OF RESIGNATION. 

It is under authority of this clause that resign-* 
nation is made in the hands of the superior ; 
either for the purpose of his giving out a new 
right to a purchaser, or disponee ; or for the pur- 
pose of consolidating the property and superio* 
rity into one estate in his own person. 

This clause is in the form of a mandate, empow*- 
ering a procurator to appear for the person resign- 
ing, in presence of the superior, or of his commis- 
sioners, ^nd there to resign for the purpose ex- 
pressed in the deed. It was this mandatory form of 
the clause which made it fall by the death of the 
granter, or of the receiver-; and, it remained in 
that precarious state, until, by the act 1693, c« 
S6., it wsis declared to continue in force after the 
death of the parties ; now, it may be executed 
at any time. This clause directs in what man- 
ner the procurator is to conduct himself; it gives 
him the same power to make resignation, which 
the granter himself possessed ; and it closes with 
a ratification of whatever shall be lawfully done 
by the procurator appointed. 

Procuratory of Resignation in the Disposition > 

67. And, for completing tjie said infe^ent 
by resignation, I hereby makb imd constitoti; 
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, jointly 
and severally, to be my lawful and irrevocable 
procurators, for me, and in my name, to appear 
before my immediate lawful superiors of the 
lands and others foresaid, or before their comr 
missioners, having power to receive .resignation^ 
and thereupon to grant new infeftmentsj and 
there duly and lawfully, by staff or, baton, as 
use is, to RESIGN and surrender, as I, by these 
presents, resign, surrender, simpliciier u^p^ 
GIVE, overgive, and deliver, all and whol% 
(1). The lands and others described in the dispo^ 
sitive clause hereof, with all right, title, interest^ 
claim of right, property, and possession, which 
I, my predecessors and authors, heirs, and suc^ 
cessors, had, have, or can pretend thereto^ in the 
hands of, (2.) my said superiors, or of their comr 
missioners foresaid, in favour, and for new in- 
FEFTMENT of the samc, to be made and granted 
to the said and his foresaids, lieritably 

and irredeemably, in due and competent form ; 
ACTS, instruments, and documents thereupon to 
TAKE, and generally every other thing in the 
premises to do, which I could have done my- 
self, or which to the oflfice of procuratory in such 
cases is known to belong, ratifying hereby and 
CONFIRMING whatcvcr my said procurators shall 
lawfully do, or cause to be done, in the premise 
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In the Disposiiidn and Auignaium. 

68. And for that purpose. I hereby bind and 
OBLIGE mjseif^ and my foresaids, to nnke, miIh- 
Befibe, and deliver to the said , and 
km foresaids, gX\ necessary deeds ; which lahdb 
stud 6thers I oblige, &c. {^huie of ahwiuie tsufv 
randicej ; and fubthbB} I hereby make and 
constitu'Tb the said , and his fore*- 
saids, my eessioners and assignees, notoklt iv 
«iid TO the whole writs and evidenis, tiUes and 
Becurities of the said lands, granted to me, mj 
authors and predecessors, with all that has or 
may follow thereon, b^jt 9 without prejudice to 
the said generality, in and to a disposition of the 
said lands and others, of date , granted 
by to me, with the procuratory of re- 
signation, and precept of seisin therein contain* 
ed ; that in virtue thereof, and of the procuratory 
of resignation, or precept of seisin therein con^ 
tained, and hitherto unexecuted, the said 

may be infeft and seiased in the wb<^e sub* 
jects above disponed^ 

Jn the JOisposiiion^ where the Seller* s Title has 

not been completed. * 

69. And for the purpose of expeding my said 
service, and obtaining me iixfeft in the said sub- 
jects, and for completing the said infeftment in 
favour of the said by resignation, I 

I 



* 



herebj make and coiurtitate 

) jointly «id severally, to be 
my lawfcil and irrevocable procurators, ivith fall 
power to them to purchase brieves, and to ob» 
tain me served heir to my said father, to retoar 
the said service, and thereupon raise precepts, 
and obtain roe infeft in the said lands, and to take 
every other step necessary for vesting in my per* 
son, by infeftment, the complete feudal right of 
the lands and others above disponed; and further, 
with power to compear before my lawful supe* 
riors, &€• (a$ in No. 1 .) 

In the Disposition by a Vernal to his Superior. 
70. Where the dispositu^ is granted by a xmssal 
to his superior^ the followmg change will take 
place in the procurator^ of resignation : and^ 
in place of what folbHvs in No. 67. after Jig. 3«, 
you wit! proceed in those terms. In the hands 
of the said 

(the disponee)^ or of his commissioners in his 
name, as in his own hands, and for his own be- 
hoof, ad perpetuam remanentiam^ to the effect 
that the right of property in the said lands^ 
standing in my person, may be incorporated and 
consolidated with the right of superiority there*- 
of, in the person of the said , 

and his heirs and successors, in the said superio* 
rity, absolutely and irredeemably, in all time 
coming, acts, instrumente, Mid documents, &a 
(as above.) 
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Procurator^ of Resignation, ad remanentiatn. 

71. I hereby make» constitute, and ordain 

, jointly 
and severally, to be my lawful and irrevocable 
procurators, for me, and in my name, to com- 
pear before myself, my heirs, or successors, as 
immediate lawful superiors of the lands and 
others before and after specified, or before our 
commissioners, in our name, having power to 
receive resignation thereof, ad remaneniiam^ and 
there duly and lawfully, by staff and baton, as 
use is, to RESIGN and stiRRBNDER, as I, the said 

, do hereby resign and surrender, 
simpliciter upgive, overgyve, and deliver all 
and whole Chere des^ibe the landsj, together 
with all right, title^ and interest, which I have, 
or can pretend to the same, in the hands of me^ 
the said , or of my foresaids, as imme- 

diate lawful superiors of the same, ad perpetuum 
remanentiami (as in the last example.) 

In the Heritable Bond. 

72. And for completing the said infeftment by 
resignation fas in No. 67. till you come to {I.) then 
say,) not only all and whole an annualrent of 
•L. sterling, or such an annualrent, less or 
more, as by law for the time shall correspond to 
the foresaid principal sum of L. , to be up* 
lifted and taken at the terms, by the proportions, 
and under the penalties before expressed ; furth 
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of all and whole the lands and others above men- 
tioned> all lying and described as aforesaid ; or 
furth of any part or portion of the same ; in se- 
curity as aforesaid, in the hands of my said su- 
|>eriors, or of their commissioners, having power 
in manner foresaid, in favour, and for new in- 
feflments of the same, to be made and granted 
to the said , and his foresaids, heritably but 
redeemably always, in terms of the clause of 
redemption after specified, acts, instruments, &c. 
as in No. 67. It is now very common in this deed, 
in place of a provuratory of resignation lo say^ 
^« And for that purpose, to grant all necessary 
deeds, with procuratories of resignation, and 
precepts of seifein, when required." 

In the Contract of Excamhion. 
73. And for completing the said infeftments 
by registration, the said A. and B. make and 

CONSTITUTE , 

jointly and severally, to be their procurators, for 
them, and in thieir names, to resign and surren- 
der, as they hereby interchangeably resign and 
surrender, as follows, viz. The said A., in the 
first place, resigns, surrenders, and overgives, 
ALL and whole the said lands of , and 

others, as the same are described in A.*s part of 
the dispositive clause hereof, in the hands of 
-his immediate lawful superiors, or of their com- 
missioners, hg^ving power to receive resignations 
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ur FAVOUR, ai»d for new infeftments of the Moie^ 
to be made and granted to the said B.» and hi» 
foresaids, in due and competent form, as effeirs ; 
ASf ON THE OTHBR HAND, the said B. RESIGNS and 

SURRBNDBRS, and 0VER«IVE5 ALL and WHOLK 

the laads of , and others foresaid, pi$ 

the same are described in B/s part of the dispo* 
sitive clanse hereof, in the hands of his immedi<» 
ate lawful superiors thereof, or of their commifiii 
sionerg, having power to receive resignations, in 
FAVOUR^ and for new infeftments of the same, to 
be MADE, given and granted to the said A.9 
and his foresaids, in due and competent form, as 
effeirs ; and providing always, that if the pro* 
perty belonging to either of the parties shall, in 
whole or in part, be evicted, then, and in that 
case, this contract^ and all that may have follow* 
ed hereon, shall thereby become void and txolU 
ikND it shall be instantly competent to the party 
from whom the lands shall have been so evicted^ 
to re-enter into the possession of the lands here- 
in by him conveyed ; acts, instrumi^nts, <8pc^ 
{in common form.) 

In a Disposition of Bwrgage Prop^iy. 
74. And for completing that ii^ftment^ I 
JIAKB and constitute 

, Jointly and severally^ to be my 
lawful and irrevocable procurators, for me, and 
in fny name^ to rbsign, as I hereby iiesign» svji- 



EBUI^SRy UF61TS» OYBBGIVV^ and DtLITVa, ALL 

and WHOLS the .amd dweUii^-housey with the 
odHar and pcrlineirts aboire-disponed, all tjing^ 
bounded, and described^ in manner foresaid y %o-^ 
gether with all right, title^ ioateresV dainn oi 
right) property,, cur possession,, whidi I,, my pre- 
deceseoi^, and authors^ had, have, or anywise 
can have thereto^ m irna hands of the kird pron 
vost, or of any of the bailies of the borough o{ 

, for the tinie, as in the hands of his 
KAJBSTY, iminediaie lawfbfl ^]tpefior thereof^ list 
FAVOUR, and for new infeftiBietti of the same, to 
be made^ given » and granited. to* the said , 

and his foresaids, heritably and irredeemably, in 
due aad competent fons^aa efieirs, acts, isrfnmo- 
U9Mr%y &e. (m before.) 

»  

BBMARBB. 

1. The entry by resignation seetts Hot be of 
l^eal antiquity,, and to have been det ived fMm 
foimftWbktb existed long pirior to the iaAroduo 
tion of the feudal system ifsdf, with wUdb,. how* 
ever, it completely harmonizes, so much so, in- 
deed, that it is not easy to conceive that this 
form bM origiwited ins aoy other thaiv in deeds 
framed for feudal purposes. Bui this I shall not 
insist oo, and s^U coateiiC mysatf wih observ* 
i^f « that the act of resignaftiMi; is absohUely re- 
^[iiisite to enable a superior to renhw the: rrgto 
ef the va«aal in the person of hia 
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9. The act of resignation does not» however^ ' 
divest the resigner ; consequently a second resign 
nation, first completed by infeftment, will be 
preferable to a iirst resignation, the infeftment 
on which is posterior in date. 

3. When the act of resignation has been ac- 
cepted of by the superior, he thereby becomes 
bound to give. a renewal of the right in the pre- 
cise t^rms of the act of resignation* 

. 4. There 'are two forms of resignation, one in 
favorem as it is called, by which resignation is 
made in favour of a third, party, the act under 
which binds the superior to give a renewal of the 
right in favour of the person pointed out in the act 
of resign9.tion. The other is the resignation act 
remanentianij by which the lands are resigned 
in the hands of the superior ad remanentiam^ 
that is, that they may remain with him and be 
consolidated with the superiority in his person. 
The former of these resignations follows on a 
a procuratory, such as No. 67. The latter on 
the procuratory. No. 71 . 



ASSIGNATIOX TO RENTS AND TlTLfi-DEEDS. 

In the Disposition to a Purchtzser. 
75. And further I hereby make and consti- 
TTiTE the said , and his foresaids, my 

cessioners and assignees^ not only in and t^ 
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the whole wrhs and evidents, titles and securi- 
ties of the said lands, granted to me, my aatliors, 
and predecessors, and. the whole clauses therein 
contained, with all that has followed, or that may 
be competent to follow thereon, but also in and 
TO the rents and {Profits of the said lands, from 
and after the said term of Whitsunday last, which 
is hereby declared to be the term of his entry to 
the said subjects; and in all time coming, sur- 
rogating and SUBSTITUTING the said , 
and his foresaids, in my full right and place of 
the premi&ses for ever; which assignation 
above written, I bind and oblige myself, and 
my foresaids, to waIirant as follows, viz. in so 
far as concerns the writs and evidents, at all 
hands, and against. all mortal, and in so far as 
concerns the rents, from my own proper fadls 
and deeds only. 

In the Original Charter* 
76. And further, I hereby assign, transfer* 
and MAKE OVER to the said , and 

his above-written, the rents and duties of the 
said lands, from and after the. term of Whitaun- 
day , which is hereby declared to be the 

term of his entry thereto, and in all. time com- 
ing, with power to pursue for, receive, and dis- 
charge the same; which assignation I bind 
and oblige me, and my foresaids;, to warrant 
from our own proper facts and deed3. .' 
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HeritMe BMd.-^DUptmtion m Seewity. 
77- A.KD FUBTHSH, I hereby kaKb and coHsn' 
TTTB the said , and his foresaids^ mj 

iMrftdi ccssioners and assignees, not only w aaid 
to the whole writs, titles, and secarities of the 
said laadsy but also iv and f o the whole rents 
aod duties of the same, dae and payable tor thk 
present crop and year , and for all eropd 

aad years in time coming, durmg the not-fe-* 
demption ; together with die leases of the said 
lands, and all action, diligesMDe^ and execatiofi 
etmiMlent to me thereon: 8urbo«-atik^ and 
mwsTvrtraa the said , and kis fore- 

saids^ in my full right aad pdaee of the premises, 
t7Mi>VR asvBasiovr, a^ said is, for their sbc^ritt 
and PAYMBKT of the swms of money, priaOipal, 
flSinualrent, penally, aad termly failures above 
written ; with full powbr to hiitr mad his fet e^ 
saids to receive and discharge the rents and du- 
ties above assigMd, and, if necessary, to charge 
and porsoe therefor, aad geaeraHy wety ffaiirg 
m relation to the prennses^ to do whieh I could 
have done myself before granting hereof; WHfca 
ASSWHATJ^OTN^, &e. (as in No. h) 

Regulations telaiwe to Acommtingf ^c. cammmih 
fy ifueried m the Heritable Secm^ity, whenf a 
Might ef eneefmg into Foseeenan is given te 
the Creditor. 

78. Ani> it is herel^y expre«ity pBefcABBos thaft 



in Ca^ the 9aid ^ or his foresaids^ 

shall at any time hereafter emAr into possession 
of tlte said subjects^ or sfiatl, in virtue of the 
powers hereby giireti) mpttft the rents of the saM 
imbje^B) or any part thereof^ they shall be liable 
for their actual intromissYons only, as the same 
shall be instructed by their writ or oath, and 
that after dieducting what they shall have ex* 
pended in recovering the saia rentsy or shall have 
paid to factordi or m repairs, public hardens^ 
and otheris, or in tAaiiirtaining the poi^ession of 
the said subjeets in virtoe hereof; and that they 
shall nowise be liable for not doing diligence^ 
nor for insotvei^y of tenants^ nor for omissiotis 
of any kind ; and that they n^y relhiquish mad 
reassume the said possession at pleasure ; anI> 
I oBti^n me, and my foresaids, to ext^r and 
iflfeft tiie said , and his foresaids. 

Vassals to us in the said annualrents and lands in 
security, as aforesaid, without any composition ; 
AND I hereby AssieK and makb.ovkr to him 
and them, tlve non-eiltfy relief, and oth^r casual- 
ties that n^ay 1^1 during thdr noa<^ntry. 

In the Disposition to an Heritable Bond. 
79. AND ptyRTHER, I hereby make and consti- 
tute the said C, and his foresaids, my cession- 
ers and assignees, in and to the foresaid principal 
sum of L. , asnuttalrent thefeof from and 
Sfince ^ and during the not-redemp- 
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tion, together with the liquidate penalty, and 
termly failures, above expressed, incurred or to 
be incurred, all contained in and due by the he- 
ritable bond above narrated ; an^d in and to the 
said heritable bond and instrunrient of seisin fol- 
lowing thereon, in my favour, with the whole 
clauses and effect thereof, and all that has fol* 
lowed, or is competent to follow thereon, surro- 
gating and SUBSTITUTING the said , 
and his foresaids, in my full right and place of 
the premises ; with pow^r to him or them to 
pursue for the whole sums of money above as- 
signed, and, on payment, to grant discharges, 
renunciations, or conveyances thereof, either in 
whole or in part, and generally to do every other 
thing in relation to the premises that I could 
have done before granting hereof. (This isfoU 
lowed by a clattse of warrandice from fact and 
deed.) 

In the Disposition to an Heir. 
80. As ALSO, I hereby, under the burden fore- 
said, ASSIGN and dispone, to and in favour of the 
said , and his foresaids, the rents 

of the said lands and estate, with the whole title- 
deeds and securities thereof, and all action and 
execution competent thereon. 

In the Disposition of Patronage* 
81. And I hereby make and constitute the 
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said , and his foresaids, my lawful 

cessioners and assignees, in and to the said writs 
and evidents of the said advocation, donation, 
and right of patronage, conceived in favour of 
me, my predecessors, and authors, in so far as 
regards the said right of patronage. 

REMARKS. 

1. A proprietor who is infeft has no occasion 
for these clauses, because the right of property 
conveyed to him by his seisin, gives him as good 
a right as any that can be conferred on him by 
the former proprietor. But before he is infeft 
these clauses may be of service, by enabling 
him to recover the rents or title-deeds under 
authority of thef former proprietor. 

2. An assignation to the title-deeds never can 
affect the feudal right of the proprietor; for were 
this once admitted, there would from that mo- 
ment be a double interest in land, which would 
interfere with, and completely destroy the secu- 
rity arising from the records. There would be 
the interest standing on the feudal title of the 
proprietor ; and the interest in the assignee. But 
this evidently cannot be, and therefore no right 
can be carried by an assignation of this kind to a 
third party, and in no shape can such right ever 
come in competition with the feudal right in 
the disponee. 



X 
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9. Infhe case of an berhable bond there is add- 
ed to the assignation to the rents, the terms under 
which the heritable creditor is to account to the 
proprietor should he enter into possession, and this 
may regulate matters betwixt the proprietor and 
the creditor ; but whererer the rights of an ad- 
judger or of a posterior heritable creditor, or 
disponee come in competition, these terms will 
not protect the creditor from accounting strictly, 
that is, by a rental, nor from doing strict diligence 
against the tenants. 

4. In an original right there cannot be an as- 
signation to the title-deeds, because the charter 
itself is the first of a new scries of titles ; the 
vassal may, however, have access to the title- 
deeds of the superior, to defend his right when 
necessary, of which an example occurs under 
the next head. 




DBLtVERT OV WRITS. 



It is usual in a disposition of landi, or a debt 
heritably secured, or where the right of the 
granter stands on a series of titles, to state the 
deeds, if they are few, in this clalise; if they are 
numerous in an inventory; it follows the pre- 
ceding clause. 

3 
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Clame of delivery 'of the Jltle^deeds where they 
are described in the Clause* 
84* Ak» I hare iMreivitk delivered up to the 
said B., ail: extract o£ the disposition of the said 
sul^ects by to me, of date and re* 

corded in the books of the day 

of &c. &c. to be used by the said B., and 

his foresaids, as their own proper writs and evi^ 
dents in all time coming. 

Clause of delivery of the Title-deeds takere there 
has been an Inventory of them made np. 

83, And I have herewith deli vbred up to the 
said B., the title-deeds of the said subjects^ as 
contained in an inventory thereof, subscribed by 
me of this date, as relative hereto. 

Clause obliging the Granier to make the Writs 

forlhcoming. 

84. And w.hbreas thie rights and title-deeds of 
the said subjects, contain other subjects of great* 
er value, and so are not delivered to the said B« 
Thbbbkore, I Bmn me ajid my foresiuds, to 
make the same forthcoming to him and his 
foresaids, whenever he or they shall have use 
therefor, oo his or^ their receipt and obligation, 
for re*delivery withii^ a certain reasonable time, 
and under a suitable penalty : Or otherwise, 
I OBLI6B me and my foresaids, to deliver to him 
judicial transcripts of the said writs. 
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REVOCATION. 

In latter wills the last in date is alone effectual. 
But in other settlements, executed in the form of 
deeds inter vivoSf and which have a clause dis- 
pensing with the delivery of the deed, there is 
no other way of getting quit of it, than under 
this clause, or by destroying the deed or revok- 
ing it. It is on this account these settlements 
have always a clause enabling the granter to 
revoke or alter. 

The exercise of this power is by a clause of 
revocation, and that may be either simple or 
conditional; in the last of these cases it is attended 
with considerable delicacy. 

A Clause reserving a Power to Revoke. 
85. Reserving always to myself full power 
and liberty, at any time of my life, an^ even on 
deathbed, to revoke, alter, or innovate these 
presents, in whole or in part, as I shall think fit, 
(when heritable property has been convey ed^ there 
is addedy with power also to sell, or gratuitous- 
ly to alienate and dispose of the lands and others 
foresaid, or to contract debt thereupon;) but 
declaring, that no revocation hereof shall be 
inferred by implication or construction, but on<- 
ly from an express revocation in writing, sub- 
scribed by me ; and in case of no such revoca- 
tion in writing, then, though these presents may 
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be found lying in my own custody, or in the 
custody of any other person, undelivered at the 
time of my death, yet 1 hereby dispense with 
the want of delivery, and declare this deed to 
be equally good and effectual as if an actual and 
formal delivery had taken* place, any law or 
practice to the contrary notwithstanding. 

A Clause exercising the Power' hy a Simple Re'' 

vocation. 

86. And I hereby revoke and recall all for- 
mer dispositions, assignations, or other deeds, in 
favour of whatever person or persons the same 
may have been granted, which can in any shape 
interfere with the purposes of this deed ; and I 
hereby declare the same to be void and null, 
to all intents and purposes. 

A Cofiditional Clause of Revocation. 

87. And in order to give validity to these pre- 
sents, I (in virtue of my reserved powers,) do 
hereby, but under the condition herein after ex- 
pressed, REVOKE and recall all former settle- 
ments, and all deeds executed by me, that can 
interfere herewith, and in particular a deed, 
(describe it ) ; but under this express condition 
and DECLARATION, that if it shall so happen that 
these presents shall be reduced, on any ground 
competent in law, or if, from any cause whatever, 
they shall prove ineffectual for carrying the 
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aubjeots herein ^lescribed to those to whom they 
are hereby destined, thbk I hereby sicai^l Ifae 
above asvocAViOK, and dbclarb, that the deeds 
falling under it shall remain m full force, in th<s 
same nEUinaer as if these presewls never had been 
granted, to the bffect that my succession may 
in no event be opened ap to my heir*at-law. 

BBMARKS. 

There has been a good deal of controversy in 
regard to the exercbe of this power, which mate- 
rially aflkcls the law of death-bed. 

Where the right is given to the heir uf the 
granter, and a reservation of this kind is made, it 
can have no effect ; because the heir may repu-* 
diate the right, and having done so, the question 
comes simply to this; Can the gmfter, by 
executing a deed in liege poustie, reserve to 
himself isi power of defeating the law of death* 
bed ? And it is quite clear he caonoL 

But it is a different matter entirely, where the 
right executed in Uege pouatis is given to a 
stranger ; for there the granter, having reserved 
a power of revocation aiid exercised it in the 
death-bed deed; if the heir shall attempt to re- 
duce that deed, he nsuast reduce it totiaUy, and 
consequently destroy the clause of revocation it 
oontains, by which the Hege ppuMte dfed is 
taken out of the. way : The effect 4>f this would 
be to give right to the dispone? iq the liege 



fomtie deed^ and so cKcIude tht c&iiui <^ the 
heir-atJa^. In this view then the beir-at4avr 
has no iater^st t^ Ibllovv out the radKctionL 

Biit if the hfiir^^at-law ware to iKiatiUain» tbat 
be ac}aiit8 the death^bad de^d to be effectnail to 
reduce thjS liege powdie deed» but meffieetoal to 
defiial hjs right as heir, then that would be to 
approbate and reprobate the sotme dbed, which 
law does not allow : the deed must be taken as 
it standfl, or totally rg^tcfed. 

The excellency of the law of death-bed anuay, 
boweyer, be tliought tq produce this very effect ; 
and to excludethal part of the deed ozily which de« 
feats the interest of the heir*at-law> while effiect is 
given, to the revocation of the li0g€ pausiie deed. 
It is to guard against this that the clause of re- 
vocation is expressed as in Nq>.87, which holds 
up tbe aegs paustie deed as a Cfioastant defence 
against the attack of ibe heir, whatever the 
decision on the laiw of death-^bod may be. 



BIS9EKSIN6 WITH THE B£|.IV£RY OF. THE 

n££D« 

• 

This clause has been introduced to recon- 
cile the disposition to an heir witli the form of 
the deed, as received in the feudal law of 3cQt- 
land. By that law a settlement is made, not by 
naming an heir, but by giving a disposition, that 
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is^ a deed inter vivos, in favour of the person to 
be preferred. 

As a deed inter vivosy it requires to be de^- 
iivered, in order to render it a binding deed on 
the granter. To supply the place of delivery, 
this clause has been devised, by which the 
granter dispenses with the delivery, and declares 
the deed to be equally binding on him as if it 
had been delivered. 

But a deed, with this clause, has not the effect 
of a delivered deed, in every respect, for a de- 
livered deed is irrevocable ; yet, a deed with a 
clause dispensing with the delivery may be re- 
voked and altered ; the clause is intended merely 
to obviate the objection of want of delivery. 

Clause dispensing with the delivery of a deed* 
88. And I hereby dispej^se with the delivery 
hereof, aiid declare these presents to be effec- 
tual, though found lying by me at the time of 
my death, or in the custody of any person to 
whom I may intrust the same; 

N. B. This clause is sometimes joined with a 
power of revocation J as in No. 85. 



REGISTRATION. 



jWehaveto distinguish betwixt the different, 
kinds of registration known in the practice of this 
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cotintry. One species of registration is intended 
to preserve a record of the transmission of heri- 
table rights, and of the burdens by which heri- 
table property may be affected. This has been 
attained by the establishment of the register of 
seisins, in which all rights to land, and all 
burdens affecting it, are inserted. But heri- 
tage may be attached by the diligence of cre- 
ditors, as by inhibition and by adjudication. Of 
these two there are also separate records pro- 
vided, which preserve evidence of every attach^ 
ment to which property may be subjected. 
These are established by special statute. 

Deeds may be recorded for preservation, and 
the production of them in Court, and the insert- 
ing of them in the Court*books was an ancient 
device, extremely well calculated to attain its 
object. We have this practice at this day ; and 
as it is a judicial act, • a power of attorney was 
required to enable a person to appear in court, 
and, in name of the party, present the deed for 
registration. These entries form part of the 
records ; and the Court of Session, as well as in- 
ferior courts, have books in which registrations 
of deeds for preservation are made. There are 
also writings, which, though not deeds with- 
clauses of registration, are yet often material to 
the parties, and such as ought to be preserved ; 
the legislature has interfered, and authorized 
such writings to be preserved as probative uritSu 
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There is stilt another speeiesof regiitratioiiysuad 
that is for diligence or executioo. This f^ems 
to have derived its origin from the devices of the 
ehurch courts. It wa# anciently agreat object with 
the church to attract to its courts the business 
of the country ; and one device wa» to make the 
parties^ by a clauiie in the deed, (and in this re-^ 
spect the eccIesiasUcal notaries bad much in- 
fluence^) consent that the parties should submit 
themselves and their goods to the decree of the 
ecclesiastical judge, and for this p^irpose a com* 
mission was given for enabling a procurator to 
appear in court and sanction the decree. In 
the same manner, by t)>e practice of the present 
day, an attorciey is named, who is, authorized to 
appear and consent thait decree miay go out for 
enforcing the conditions of the deed. 

Under this clause a procurator, that is, in the 
Court of Session an advocate appeared ^ and in 
the inferior court the procurators before these 
courts appeared, and craved the decree. This 
ibnn is now scarcely lo be discovered, yet stiU 
an equivalent is observed ; and the extract, given 
out without delay and at a very trifling expence, 
opens up to the party, the wh^le diligence of the 
law. 

Nothing can be more ingenious; and the 
whole system of registration, in its various de- 
partments, is highly honourable to the judgmeojt 
^nd comprehensive views by which ijt has been 
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directed, and brought to its prei^M improved 
state. 

This i*egistration of deeds for preservation or 
for diligence, is chained by the following forms : 

Par DUigencei • 

89. And I consent to the ifegistration hereof ih 
the books of €>oancil and Session, or other judge's 
hooks competent, that letk^frs of homing on six 
days charge, and all other execntion necessary^ 
may pass on a decree to be interpcmed hereto, 
in common form' ; and for that purpose, I con- 
stitute my procurators, &c. 

Far Preservaiian* 

90. And I oondent to the registralion hereof in 
the booiks of Council ^and Session^ or other 
Judge's books dnapeienX^/und when it is inseH- 
£d in a charier y My^ The books of Council and 
SesfiioD, tlierein to remain, i&c«) therein to re- 
main for preservation ; and fbr that pun^o^e 
constitute my procuratorsy fco* 

Far Diligence or Preservation. 

91. And I consent to the registration hereof in 
the books of Council and Session, or other Judge's 
books coBftpetent, therein to remain for preser-* 
vatian» and that letters of horning;, and aU other 
legal f xecuitionj may pass/ upon a decree to be 
interponed hereto^ in conunaa ^ofrm; and foe 
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that purpose I constitute my 

procurators, &c. 

In the Discharge and Renunciation. 

92. And I consent to the registration hereof in 
the books of Council and Session, or other Judge's 
books competent, that all necessary execution 
may pass, on a decree to be interponed hereto ; 
and also in the general and particular register of 
seisins, reversions, &c. for publication; and for 
that purpose I constitute my 
procurators, &c. 

In Mutual Contracts. 

93. And both parties consent to the registration 
hereof in the books of Council and Session, or 
other Judge's books competent, that letters of 
horning on six days charge, and all other exe- 
cution necessary, may pass, on a decree to be 
interponed hereto, in form as effeirs^ and there- 
to they constitute their 
procurators, &c. 



PRECEPT OF SEISIN. 



This clause, like the procuratory of resig- 
nation, is in the form of a mandate, and fell also 
by the death of the granter or receiver, till, by 
the act of the legislature, it was, consistently 
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with the intention of the clause, preserved in 
force after the death of the parties. 

The precept of seisin was formerly a separate 
deed altogether from the charter ; and it was to 
prevent the multiplication of deeds, and secure it 
from accidents, that the legislature at last or- 
dered it to be annexed to the charter; from 
that time, the precept of seisin is universally to 
be found immediately preceding the testing 
clause. 

After the nomination of the bailie, he is or- 
dered to pass to the grounds of the lands, and to 
give infeftment to the vassal, or disponee of the 
lands contained in the charter, and that by de- 
livering of certain symbols, according to the na* 
ture of the subjects to be conveyed; and it 
closes with committing to the bailie full power 
to execute his pffice. 

When there are conditions in the deed, that 
are to form burdens and restrictions on the right, 
they must be inserted in the seisin. But it 
will be observed, that the merely inserting of a 
condition in the seisin does not necessarily ren- 
der it real ; it must be in itself properly expres- 
sed to produce that efll^ct. 

In studying this clause, the student will 
naturially compare the precept in the charter 
with that in the common disposition to a pur- 
chaser, and the precept in the disposition by 
which a right of property is conferred, with the 



precept in th6 disposition of saperiority) and 
with the precept in the heritable bond, by which 
h right in i^ecttfity only h given. A due at- 
tention to these difitinctiofis, and to the history of 
them, is highly useful to the conveyancer. 

Precept iri the Feu Charter.'-^In the Blench 

Charter. 

%X. Avn 9UtlTH&R, I DfiSItllS and RKQUlftS 

you, , 

jointly atid Bererallyi my bailies in that part, 
hereby specially cdnstituted, That, on sight 
hereof, ye pias0 to the grounds of the said lands, 
and there give and deliver to the said 

, pr his foresaids, h^ftable, sAate and seisin, 
real, actual, and corporal possession, of all and 
WHOLE the lands and others contained in the 
dispositive clause hereof, with the parts and per-* 
tments thereto belonging, all lying and described 
in manner before mentioned, to be holdsk by 
them in ma»ner ;f4>resaidi (In the pfecept 4f 
ihefm ckmrteri you^dd here, And for payment 
of the feu^duttes above specified:) And that by 
i>BLirB]tTN6 to the said ^ or to bis 

foresaids, or to his or their certain sdtwney ^r 
attomies, beaa^ers hereof^ of earth ami stone of 
the gpoond ef the said lands, with all other sytn* 
bols necessary, and this in nowise ye leave mi-* 
done ; which to do I commit to you, jointly and 
severally, my foil power, by this my ptecept of ' 
seisin, directed to you for that effect. 
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Precept in the Charter o/Mesignation. 
95. And further, I hereby desire and require 
you jointly and severally, my 

foailies in that part hereby specially constitttted, 
THAT on sight hereof, you give and oBiiivER tg 
the said , or his foresaidsi heritable state 

and imisiN, actual, real, and corporal possession; 
of ALL and WHOLE the said lands, and others 
above mentioned, lying and described in man- 
ner foresaid, and here holden as repealed ; an0 
THAT, by delivering to the said /or his 

foresaids, or to his or their certain attorney, in 
his or their names, bearers hereof^ of earth* and 
stoae of the grounds ()f the said lands, and others, 
with all necessary syotibols; but :ibavik« al* 
WAYS and reserving to^ me the bygone and cur- 
rent feu-duties, in so far 48 they have not been 
paidi AND SAViNG'jny right and the right of aH 
others concerned; and this in nowise iye leave 
undone, which to do^ &c. 

In tie Charter rf Adjudication^ 
9^. The only alteration on the precept of 
seisin in the charter of adjudication, is, that you 
add afte^r the symbols of infeftment, and before 
the woirds'^'suT sAyi^ng always,'' ^'reqsbm- 
ably. ALWAYS in terms of law/* 
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. In the Disjfgskipn, to a Purthwer.^ 
97. A^o puKTiffi^f 1 hereby o&sihk and eb- 
QUfRK'yciu. ; • . ; , jointly and severallyi 

pdy l[>ailia» in (hat part, hereby specially constU 
tuted, tdf^i, o(i sigi^t h^i^of^ ye p^ss to the grounds 
of thjesajid lands, respectively and successivelyi 
fifter others; and tbeare give ^nd Oliver to the 
said > . ' ',. or his loresaidSy heritable 

state and $eisin, nfal, actual, land corporal pos- 
session; of ALi. and Whole the said lands and 
otters .contained in the dii^positive clause hereof^ 
lying anH described as aforesaid y akd i^uat by 
delivering to the s^id •, or to his 

foresaids, or to bjis or their ^rtain attorney ojr 
^toraif^t in his or; tiieir nam^s, bearer$ herepl^ 
of eatth: and^ sldne pf the ground of the; sai4 
lands,. and all.oth^i: symbols uisual and neces- 
tary^ And 4his in n{>wise ye tm?e iindoties 

WHICH TO bo, &C« . ;- 
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In the Disposition hy a Superior to his Vassal. 
98. TAe tli^kfwf^. in Me ptie^p/of seisin of 
this dtedf coniistsin the foMomn^ addiJtiVn M^rO' 
wlmtdi inmi0didtefy b^m^e..these wmds^r^ A)fD 
" this tin nowise,'* &q. ^* To .»r hou>!»h of 
mj inym^diate lawf uli superitkr » of; ^-the s^d 
lands, by the same, tenure, :wd fqr pay/npat 
*' and performance of the tome duties and ser- 
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*< vices that Sre piijable by me and trty fore- 
<' Baids, and as fre^ j as I hold the same iny- 
*f self/* 

/n the Dispositian of Teinds. 
' 99. In this precept, the style is the same, till yott 
come to the subjects, when . you proceed thus: 
** POSSESSION of ALL and WJHOLE theteinds, par-' 
** sonage and vicarage, of the lands and othertr 
*> labove mentioned, lying and described in man-' 
** ner foresaid, and here held as repeated ;' and- 
** THAT by delivering to him or them, or to his 
^ or tljeir certain attorney or allornies, bearers 
^ hereof, of fei handful of com, grassi or stubble, 

« 

" of the ground of the said lands,^ ai' use is, but 
*♦ under the conditions above written, and to 
^ be holden in manner fbfe^aid ^ ANi> this in 

« nowise,'^ &c. 

'i '-'■ ' •. ' '  . 

In the Contract of JExcamtidfi. - 
100. And further, the said A. and B., do 
hereby desire aiid require you , 

jointly and severally, their bailies, to the effect 
after specified, hereby specially constituted, 
that, on sight ^hereof, ye pass to the grounds of 
the said lands and others, as particularly describ* 
ed tn the said A.*s part of the dispositive clause 
hereof; and there give and deliver to the said B., 
or to his foresaids,' heritable state and seisin, real, 
actiXa), itnd ^rporal possession of the said lands 
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and others, aifd that by deltyenng to the said B., 
or to his foresaids, or to his or their attorney or 
attornies, in his or their names, bearers hereof, 
of earth or stone of the ground of the said lands, 
and all other symbols i^sual and necessary ; as 
ALSO, that ye p^ss to the ground of the said 
lands and others, as particularly described in the 
said B/^ part of the dispositive clause hereof, 
;^nd there give and deliver to the said A., or 
to his foresaids^ heritable state and seisin, real, 
actual, and corporal possession of the said lauds 
and others ; and that by delivering to the said 
A., or to his foresaids, or to his; or th^ir pertain 
attorney or attornies, in his or their names, bear* 
^rs hereof, of earth and stone of the ground oi 
the said lands, and all other symbols usual and 
necessary ; which to do, the said A. and B., re- 
spectively COMMIT to you, and each of you, fuU 
power, by this precept of seisin, directed to you 
for that effect. 

In the Disposition with Real Warrandice. , 
101. The only difference occahianed inihispre-: 
eept of seisi^y from the precept^ No 97, i^'i^ the 
order on the bailie, which it is thus expressed : 
^^ to GIVE and deliver to the said % 

^* and his foresaids, heritable state and sf isin, 
** real, actual, and corporal possession, of all 
^' and WHOLE the said lands of , and that 

V as PRji^cirALi and'ALsO) of all and whoi>s thf 
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«< said other lands of 9 >>^d that ip 

*^ SPECIAL and real waebandicb of the saidprin- 
^* cipal lands, in manner and to the extent for^- . 
" said, AND THAT by delivering,*' &c. 

In the Heritable Bond. 
102. And I desire and require you 

, jointly and severally, my bailies ini 
that part, to the effect after specifled, hereby 
specially constituted, that, on sight hereof, ye « 
pass to the ground of the several lands above' 
mentioned, respectively and successively after- 
others, and there give and deliver to .the said 
, or to his foresaids, heritable state and ' 
seisin, real, actual, and corporal possession, not 
only of ALL and whole the foresaid annualrent. 
of L. , or of such an andualrent, less or more, : 
as shall correspond by law for the time to the 
said principal sum of L. ; , to be uplifted and. 
taken at two terms in the year, Whitsunday and 
Martinmas, by equal portions, as before sp^cifi-- 
ed, forth of all and whole the lands and others 
before described, or forth of any part or poi^tioa 
of the same; but also, of all and whole the 
lands and others themselves, with the pertinents^ 
in REAL SECURITY to Uie said ', of the before 
mentioned sum of L. , anniialrents thereof, li« 
quidate penalties, and termly failure^, if incurred;^ 
AND THAT, [by delivering to the said . ; . , or to 
his foresaids^ or to his or their attorney, in his ot 



I 
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theik'iiftiWei^, bearers hereof, of earth and stone,^ 
of Atid npoA the gronnd of the said several lands 
add a pentvy ttioney for the said annualrent, an<t 
all other* symbols usilsil and necessary, to be" 
HOLDEN ill manner before mentioned ; and which 
infeftment of ^miualrent^ and infefttnent of pro- 
perty in security, are hereby declared to be Con- 
siateni; wkh each other; and to be >used jointly 
OX separately by the said , and his foresaids,: 
id their option; DECLARiKa always, a^ it is^ 
hereby ^peciafly PBoviotD and declared^ thaA 
the said anaualrent of L. , and lands, and 
oihers before mentioned, out of which the same 
is uplift^bley shaU be redeemable by me the said 
' , and my foresaids^ or our assignees,, from 
the said* and his foresaids, by. payment tot 
them, or lawful consignation for their behoof J of 
the foresaid principal sum of i L« ^ with Xh» 
abnualrents thereof, and the . liquidate penalties 
abd termly failures resting and incurred at the 
time> TOOBtKBR with ti^e neoessary charge! 
that shall happen to be upended by the slud 
and his foresaids^ in infefting,. or otherwule 6ecu«- 
ring Ihemselvea in the 4Miid anouAlrent, and lands 
and otbersifordsaidy and that at and against the 
said tehti ^f Martinmas ai9Xt> or at any term of 
Martinmas <n Whitainday. thereafter, on the 
tBtm day, if lawful^ atid if bot,.'iHi tbe first Jaw^ 
fill day thereafter, on premonition always. of 40 
days^ to be made by me and jn^ fiireaaids to tbe 
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said ' vand hi» above wrUteq; in pre$«)iQe of a 
notary and witnessesith^ c^digaiattoalo b^in tha 
hands of "thecashier of the Royal Baak of Gotland 
for the time, on the risk of the consfgnery and the 
place of redemption to hd th^ ofiioe of the said 
Royal Bank; declabiho^ that.ati extract pr copy 
hereof) or of theseisin to follow. hereon, shall be 
as effectual for using the said ordej* of redemption» 
as if a particular letter of i^vereion wete granted 
by the said for that purpose* s anb these 
things, &c. 

In the DiapoBition of a Right in Security ^ . 

103. And further, I desire and require 
you » jointly and se^ 

rerally, my bailies io;that part,ihereby special 
Ity constituted, that, oti fcight hereof, ye pass to 
the gr6und.o£ the Imids and Others abot^^^ dispone 
ed, respectively aud : sucdassivisly, on^e after the 
other, and there give and deliver heritable state 
and seisin, with real^ actual^ and oorporat pos* 
session, to the said . , or to his foresaids^iof tbo 
whole lands aud otheiss foresaid, and thi(t<in rbal 
SECURITY and for payiniesd; .to him and bis fore* 
saids, of the said principal: sum of L. . . ^ Slerling» 
with the penalty above mentioned, if incurredai 
and interest of thepnocipal sum, and termly; fail- 
ures, in case of not punctual payment of the said 
interest, and of the expence t>f the infeftments to 
ibUow hereon^ and that hy nBLLYSRY to tbJb said 
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or his or their foresaids, or his or their attor-* 
ney or attornies^ia his or their names, bearers here-* 
of, of earth and stone, of and upon the ground 
of the said lands, and all other symbols usual 
and necessary, as nse is, to be holden, with war- 
randice, and under reversioiiy and with and un- 
der the conditions, provisions,^ and declaration 
above specified, which must all be specially enu- 
merated in the infeftments to follow hereon; 
AND THIS in nowise, &c. 

In the Disposiiian of Right of Patronage^ 
104. And further, t desire and require you 

, jointly and severally, my 
bailies in that part, hereby specially constituted,, 
that, on sight hereof, ye pass to the. said parish 
church of ' , and there givb and deliveb 

to the said ^ and his foresaids, heritable state 
and seisin, actual*, real, and corporal possession, 
of all and whole the said advocation, donation^ 
and right of patronage' of the said parish and pa- 
lish-cfaurch of , ano that by de- 

livery to him or them, or to his or their certain 
attorney or attoroies, in his or their names^ bear- 
ers hereof, the keys of the said church,, with a 
psalm-book and other symbols usied and neces-^ 
sary ; and this in nowise, &c» 

RBMARKS^. 

]. In the pfecept of seisin in the origtlial 
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charter, it wilt be observed that the nature of the 
holding is expressed; 

S. In the precept of the disposition, the hold- 
ing is not expressed, and there is not a single 
expression that can lead to the nature of the in- 
feftment to follow on it. Every thing is left 
perfectly indefinite, the reason of which will foe 
fully explained in the history of the disposition 
ofsal^. 

S. The disposition by a superior to his vassal, 
expresses the nature of the right to be given, be-' 
cause there is no intention of creating a base 
right ; the irassal's original right is a base one, 
and the object of this clause in a disposition to 
him, is to create not a base but a public right. 

4, Obaeffve that, in the heritable bond, the 
right to be given is not a right of. property but 
a right m security merely, and these two rights 
may exist over the same subject without a£Eect« 
ing each other. When a Superior gives an heri* 
table bond oVer his feu-duties» it is npt held as 
interposing a superior rbetwii^t him and his vas- 
salst A {disposition of the superiority would 
have this effept ; ;but.a disposition of the superi-i 
ority in securitj/j does not produce that effect. 

^. A precept.of seisin in the crown charter 
does not order infeftnient to be given to assig* 
liees; but notwithstandiog this want, the^precept 
in the crown charter, as well as in exefy ' other 
deed, is assignable under the statute. It remains 
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dhijr^^hder thts fa^^ to gtre the iiidlfrdDftdht dT^ 

seisin. . / ' ^ 
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' 105. In thb i^i^ifft ot^ God, am'hn. B« if 
<NowN TO ALL 1^6^ b^ tins present publipifistiu* 
ment, That upon the day of ^ki the 

3rear of our Lord* >, and in the reign of our 

SbVeri^ign Lord GedrgeUhe Third, by the grace 
of Ood, of the united kingdoms of Great Britain^ 
and Ireland, King, Defender ofthe Faiths the 
year, In peksekcb of me notary publip, and ofthe 
witneg8essubscribing,cdMPEAiiEDper8onallyJ.G., 
as procurator and attorney for C D., whose power 
of pfocumtory was sufficiently knoM<^n to me the 
said notary public, and passed with us and R. S., 
bailie in that part specially constituted; in virtue 
of the precept of (HStsin after inserted, to the 
^ound of the lands &fter*mentioned, respectively 
and successively, raviko and hoildino in his 
hands a i^EU cHAaTsa made, and granted by A. B.j 
ofthe date under^wtitten, and containing there-" 
in the precept of seisin after inserted ; by which 
ehartei^ the said A. B. sold, ALieNATSo, 4nd in 
feu farm disponIbd, to and in favour of the said 
C. D., Esq. his heirs and assignees whomsoevePy 
heritably and irredeemably, all and wholi the 
lands of-r-if A^re tkd lands are taken frg^ tkecUsp^^ 



tktive (dduse)'**HaR iym^ within the ^pftitisK of ' 
9pd sherifTdom oi . ^ xa se^ hold&n in man*^ 
nbt aiui'lar paym^iit of the feai-dBtibs and others' 
mehtiohed iA the i said charted*, «d the sajtae in it^-' 
self Inore foUy^ heafs y which fbu^cbarter^ con^*' 
taininglhe^{>risbffpt iif seisin ahovemefationeid and 
after iiitiseriedi the saidiattdftney preisented to l!he 
sM bailie, and jdesired'ihitn to procaed.to the ex>^ 
eciition.'of tbedffice i^bailikrj thereby commit-' 
ted 'to him^ by giving sei^.to the said'C. D., of 
the Ihndt abdiothers above mentioned, in termti 
df the ab(nrii,chartei^ andpr^pt of seisin thercitf 
tox^ained'i whiI;h 'DBSiaa the said i>ailie.:fi]id-* 
itig to be reasoni»bleJ[^ he .received the said char< 
ter into feidl^mM and delivdired the same to mer 
notary )pnblic jiubseribing, to be read and pub^' 
Hshed; t6k the.3ii^hneB6e9 pceseot^- whichi did' 4c^ 
eoriiinj^y i* andiofiwhit^hit^Mrcceptdf seiaiiithere^ 
m contained itlne tenet foUowi^ in iheese wotd^ >^ 
*' aK0 yomtffcjK, I DjfsiM ^nd BEafJt^syott 
" . ' ; .': yjointly and sevefaily^my 

^ vbaiiiea in thalt part, to tbeleffei^ after .specific 
ed» hebeh^r 3peoially.cod9tiioted,:4bat.{imihftM 
diatdiy m% sight herdof^.yepassHo-thto grduBda 
^ oftheiaodsiai^ii oth^s':above 4iipoiied, anS 
^ tiiiere^' respedtiVely ^uid sucoelbsivetyv this, one 
^ after the'(lifae^,,y^/^iVe and deU^er heritable 
^* slate, ahd (seisin, actual, real^atid corporal posa 
^ sessidnto theiaidC. D.^ or hia fdtesaids^ all 
^^amd'iriiQca.th« lands akd others coMalnad id 
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<^ the dispositive clause hereof, with the parts 
*' and pertinents thereto belonging, all lying 
^ and described in manner before mentioned, 
^ to be holden by them in manner foresaid, and 
^^ for payment of the feu*dnties above specified, 
<' and that by delivering to the mid C. D., or to 
^ his foresaids, or to his or their certain attorney 
^' or attomies, bearers hereof, of earth and stone 
^* of the ground of the said lands respectively, 
*^ with all other symbols necessary ; and this in 
^* noways ye leave undone; the which to do, 1 
commit to you, jointly and severally, my full 
power, by this my precept of seisin, directed 
to you for that effect. In witness whereof I 
** hare subscribed these presents, written on this 
^^ and the two preceding pages of stamped vel* 
^' lum, by E. F., apprentice to G. H., clerk to the 
<^ signet, at Edinburgh, the twenty-fourth day 
^^ of March one thousand seven hundred and 
*^ ninety*seven years, before these witnesses, J. J., 
«« my servant, and the said E. F. (Signed) A. B., 
^< E. F., witness, J. J., witness." Aftbr reading* 
and PUBLISHING of which charter, and precept 
of seisin therein contained and above inserted, 
the said bailie, in virtue thereof, and of the oflSce 
of bailiary thereby committed to him, gave and 
DELivBRBD to the Said C. D., heritable state 
and SEISIN, actual, real, and corporal posses- 
sion, of all and WHOLE the lands (and others 
foresaid, contained in the said charter ; 4N0 that 
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by delivering to the said attorney of earth and 
stone of the ground of the said lands, respective- 
ly and successively after others, after the form 
and tenor of the said charter and precept of 
seisin therein contained, in all points; whebb- 
UPON, and upon all and sundry the premises^ 
the said attorney asked and took instruments in 
the hands of me notary-public, subscribing: 
I^'hbse things were so done upon the grounds 
of the ^id lands, respectively and successively, 
betwixt the hours of twelve noon and one after- 
noon, of the day, month, year of God, and of the 
King's reign, respectively first above Written, bb- 
90BE,.and in presence of, £• R, and J. K., both 
writers in Edinburgh, witnesses to the premises, 
specially called and required, and hereto with 
ine subscribing. 

EiegoveroG.B.ckrkusEdinhurgensiM 
fiioceseoSf ac notwHus publicus^ auctorim 
Me regaliy ac per Dominos Condlii et 
/Setsioms^ sepundem tenorem aoH Parlii^ 
menii admissusj qiUa premissis omnibue 
et singulis f dam nc wi premiitiiur disce^ 
reniufy agereniur, ei^fierenij una cum 
prwnominatis testibus present persona* 

{Veritas prqbatyl liter interfui; eaque omnia et singula 
6. H.» A^. P«, 3 prar»ifsaj sicjkriy et dici^^ nidi^ sdviet 
. £. F.» witness, audivi^ ac in notam cepiy ideoque hoe 
J. K.) witness, presens publicum instrumentum manu 

* Sometinies these wordsj *^ et cft'cfV are not to be found 
ia the docquet. 
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jlke blanksi lie will saj, *' msflu mea «t 
^' aliena:^^ or, if it has beea written eii« 
tirelj b^ himself, ^' manu mea,") ^per 
itanc ei dfua9 prtBcedentet paginiii pefgd- 
mems id>Ut imptik9ix^JUM^9cNpium 

meiUt/ormttmredegiy sjignoquip wmifi^ 
€i cognomine mcis solitis et fQnsu^iis sig^ 
navi et subscripsi^ in Jideniy robur M 
teitimonhim loeiitatis omnium et sihga- 
Urnfi^ pramiitorum rogaiat Ht re^[uiA 

tut*. /».-'■'• 



. 1. This ifutrujftieot foUowa piydqisdjr the form 
of giviiig infeftip^eot. TiiQ att^ney'Jogl^e re^ 
cei ve(, »n(l the hailie moai^d by th^: sapeikir apt 
pear oa the ground of the land^ Wotigst with s 
notary 'public and two witnesses : The attorney 
presents to the bailie the deed containing the 
precept, and require; him to proceed to the ex- 
^cation of fai» office : The bailie receives the 
deed anid delivers it to the notary to be read ; he 
reads it, and the bailie then takes earth and stone 
of the ground, which lie delivers to the attorney 
^$ ix^eftmeats oa whiAh the attpfaeyi fakes i|i- 
straineiits inthehaads ofthe iiot£fry,'knd r«qmt;^s 
the -iittention of the witnesses. This is the cere- 
mony which is made up into the form of the 
abov^ instrument. „>. -^ .; 

f _ 

2. This ceremony is repeated whenever tk^ 
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jlropeHy oofisipfs of separttjte;j^|)jects, that is^^ 
ivhere the lands lie discontiguous, .where they*. 
haye <lesceEide<l' /r<;NXI dijffdreai authorS|.or wbefe 
they are held by different tenures. A new ;ia<«) 
sftrutnent is nbt required fpr each ^eparat^ sub^ 
ject ; it is sufficient tht^t the cftreipony be repeat- 
ed on each parcel, and that the fact be e^pres*^, 
sed in the instrument. 

3, The instrument may be written by another 
band, but the dpcquet ^ iqu^I i^q^ written by the 
notary himself; the instrument must have the 
pages in)imbered> and; the cjiocqH^t must; ni?n- 
tion i&e jadmher t>f pages oC: nl^^Jbi^U the i^itrun 
ment consritftfl*. .' • •,;-> <• ;; - ' . .; ,:.i * :, 

A. The iastcuirient'mutt b4 Mgn^d by t^l^i^ fM>^ 

tairy oo each leaf(! though ?in;praQticeitiMj$ign?4 
on each/pagp i add th^ twP .w.it]:)ei^ef oughv^f p 
to sign each page, .' : /i « : j 

5. .ThiSiiiMtruKneAt qf s)$isiin.^v$|^bQ recced 
tvithin 60 dfl^ys fr^ip itsid^^, either iiy U^e g^ne^ 
ral. or particular: ^register of* ^^ins. 
' §. It is fj^m the datQ of thei registration, an4 
&ot from > thi^, date of t^e ii^struoiei^t, that it$ 
priority i& ais^oertaihed, he^nge the. eutry in th§ 
initiute-*boDk: o«k^U) to b^n^e^ularly qiade an4 
tigaed toy tto iogivtr. ' . j, 
ii7^::lt')\i. ttte.: entry in • tbe : r^ord^bocik 7ba1 
makes the. regiMratic^o ; but the date of that .r^ 
^ifitraAion is counted from the; ^ntry hi the jnir 
nute-booJb) not IroA) it3 enfry JiH /thei record, prp^ 
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vided it has entered the record in the order of 
the minute-book. 

8. An instrument of seisin, though not re* 
corded, is yet effectual as a feudpil right in all 
questions with the granter and his heirs, and in 
all questions with those who found only on per- 
gonal rights. 
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By law, a deed, signed by the party, in * the 
presence of two witnesses, who also subscribe the 
deed, is, (under the circumstances .now to be ta** 
ken notice of,) held as legal evidence*. Nothing 
can be more expedient than this form ; and in 
j^ractice it has been found to be equally secure 
as expedient. • 

Tlie security of written deeds depends on the 
statutory requisites that have been provided : 
Thus the testing clause must contain the name 
and designation of the writer of the deed, Uie de- 
signations or descriptiM of the witnesses — ^these 
are statutory requisiifes, and the neglect of them 
must be fatal. Tb6 testing dlainse mentions the 
place wherQ the deed has been executed, and 
the day, months and year <m which the execu- 
tion of the deed takes place, — thesrg are not sta^ 
tutory requisites, but they musC be very useful 
in the detection • ^f fraud. Statute has further 
required, that the pages should be numbered> 
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and the number of which the deed consists ! 

stated in the testing clause. - 

These requisites are of service ; and when to 
these are joined the other requisites in the authen* < 

ticatio9 of deeds, it will appear how careful the 
law has been in securing this very important 
point; for* 1. The writer must have received 
his instructions to prepare the deed from the 
granter. ii. The witnesses must have known the 
party, and seen him subscribe, or heard him ac- 
knowledge his subscription at the time of their 
etgning ; and, by permitting an investigation of 
all these particulars, such a check is preserved 
over those concerned in authenticating a deed, 
that what may appear loose, has hitherto secured 
the faith of the deeds of this country ; or where • 
there has been an attempt at forgery, assisted 
in detecting the attempt. The mode of authen*^ 
tication has, therefore, all the security th^t can 
well be given to the private deed, and all the 
ease and facility which the execution of deeds in 
a rich and commercial country ought to possess*. « . 

The following are the forms of the testing 
clause under the different circumstances that 
may occur* 

Testing Clame in the common case. . 
106, In witness whereop, these presents, 
consisting of this and the preceding pages, 

written by, (name and describe the writer J^ 
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on paper duly stamped ia" terms of laws ^m 
SUBSCRIBED by me, at the . day of 

(put down the year of God also in writings) in 
presence of, (describe the two witnesses,J 

The witnesses sign • 

here, adding the The party subscribes ow 
word witness after • this side, 

their names* 

« 

Testing Clause of a Contract^ or where there is 

more than one party. 
107* In witness whereof, these presents^ 
consisting of this and the preceding pag^s, 

written by on paper duly stamped 

in terms of law, are (with a duplicate hereof,) 
• SUBSCRIBED by both parties, viz. by the said A. 
AT the day of years, 

in presence of these witnesses, and * 

AND by the said B. at ^ the 

day of and year foresaid, in presence 

of these witnesses, and the 

place and date of subscription of the said B. and 
the names and 4<^signation of the witnesses there- 
to being inserted by (here name, and 
describe the person by whom this part of the 
testing clause has been filled up.) 

Testing Clause where there have been marginal 
notes or parts of the deed struck out. 

108. In witni:ss whereof, these presents. 
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consisting of this and this . preceding pages, 
writen on stamped paper, by are 

subscribed by me, at the 

day of years, in presence of these 

witnesses and ; witnesses 

also to my signing the marginal note on the first 
page hereof, which marginal note was written by, 
(Jure name and describe hinhj five words t>n 
the. first line of the second page hereof being 
struck out before signing. 

Testing Clause where the Deed is signed *bjf a 

Notary^ 
109. There is no change in the testing clause of 
the deed ; it is expressed precisely as if it had 
been signed by the party himself; and the noto* 
rial docquet is put down where the parties sub* 
scription would have gone, and the witnesses 
subscriptions, either two or four, according, to 
^circumstances, on the opposite side^ The doc* 
quet is in the following terms : 

At the desire 0f the said A» and by aothori- 

ty from him, who. declares that h^ cannot 

write from indisposition, (or from tvhatm 

ever causej) and he having, in token of the 

3%e four wit» authority gi^en to us, touched our pens tt^ 

nesset sub-- spectirelj, we C. and D, ndtaries and co. 

scribe here^ notaries In the premises, do subscribe for 

him. 

The Notaries subscribe here. 
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Where the mdtter is below L. 100 Scdis m 
value, one notary and twa witnesses are sufficient, 
but in all that relates to heritage, twa notaries 
and four witnesses are required. 



]|BM:arCs. 
1 .The deed is sent to the country fyerhaps, and 
signed by a party, returned to town and signed 
by another,- without the testing clause having 
been filled up ; and a note with these blank sub- 
scriptions put into the hands of the man of busi- 
ness, by whom the deed was prepared, in order: 
to its being filled' up. Nothing can be more 
loose or improper than this practice ;. yet, to the 
honour of the country^ it has not been found 
prbdnctive of danger. 

2. This clause may be filled up at any time^ 
or an error in it corrected at any time before it 
be founded on in judgment, or put on record. 

3. Where a witness sees a party subscribe^ it 
is not necessary that he should subscribe in* 
stantly ; and hence where i^everal parties sub- 
scribe, it is coDomon for the same witnesses to 
see them all subscribe^ and then attest the sub^ 
scriptions by one signature, as witness of the 
whole. But where a party ackno^i^ledge s his 
subscription to a witness, it is held to ht neces« 
sary (from the peculiarity of the expression in 
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Ihe statute, as applicable to this case,) that the 
"Witness should instantly, and in presence of the 
party, adhibit his subscription. ; 

In this manner, I have endeavoured to.biing 
before the reader a view of the ciausea of deeds^ 
ivith such explanations and remarks as may be 
of practical use. My. next object shall be to give 
some explanation of the noost important, deeds 
of practice, ; by which their object and na« 
ture may he brought more immediately before 
the student; and, by classing together the 
clauses we have gone over, I shall endeavpur to 
make them in some degree answer the pufpose* 
of a style-book, in what relates to- heritable 
rights. 



II. — Of thb Dsjsds ey which Hbeitaoe isaf- 

FBCT£P. 

Un4er this head of our sabjeqt^ I am anxious 
to arrange the deeds of practice in such order^ 
and to accompany them with such epcplanations, 
l^s n^ay bring the whole of our heritable rights 
undpr the eye, of the reader, without confusion, 
.anfl to present a simple and distinct view of 
thene deeds. 

For this; purpose it is necessary to remind the 
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reader, of the great distinction in the land*rights 
of Scotland, betwixt the originar grant, and the 
deed of sale ; the former intended to constitute 
a new but permanent right,' and creating new 
estates or interests in the two parties concerned, 
(the su-perior and vassal,) whose respective 
rights are to continue nnaffectable by the deeds 
of either party— the latter transferring the right 
in the seller into the person of the purchaser, 
bringing the purchaser into his situation, and 
throwing thie seller entirely out of the transac- 
tion. 

Another division of deeds arises from the 
object they are intended to accomplish. I 
shall, therefore, in the first place, beg the 
reader*s attention to the forms which relate to 
the original grant of land. In the next place I 
shall bring before him the deeds of sale, with 
the forms by which the right of the purchaser is 
completed ; then thd alterations that affect the 
title of the purchaser, from the peculiar rights 
of the parties, or frdtn the nature of the subjects, 
or the object of Hhe deed ; and <^bhnecibed with 
this are the titles of the adjudging creditor or 
purchaser at a judicial sale. Iii this manner all 
that truly belongs to the deeds of sale, will be 
brought under the eyfe? of the reader in siich an 
order as will connect the whole, and render it 
easy to follow the various forms, and to perceive 
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tke true object of each, with 4he reason of 
any change th'at may happen to take place in 
these forms. A few words will point out the 
difference betwixt a deed by a subject superior^ 
and by- the Crown. 

These forms being understood, by which the 
constitution and transmission of heritage are re- 
gulated, it will only be further necessary to' ex- 
plain such forms as may be intended to produce 
particular arrangements or effects ; as to secure 
a succession, or to regulate a marriage-settle- 
ment. But first it seems necessary to say a few 
words in regard to the manner of expressing the 
powers of parties in the introductory part of the 
deed; and this is applicable to deeds in general. 



DESCRIPTIOK OF^HE PARTIES. TO A DEED. 

> Fiar and Id/erenter. 

^'I A.y heritabie proprietor of the fee of the 
^^ 'lands and others underwritten, and I B., life- 
*' renter of the .said lands/' In the obligations 
of the deed, the parties will be thus expressed : 
" We the said A. and B., for our respective 
^' rights of fee and diferent, bind,'* &c. 

' ' ' ^ • • ,^ ' t 

•   » ' . • « .1 

... >ri » Hu$band c^nd fVife.i 

♦* I A. J* heritable, proprietor ofi:tUe subjects 
<^ after-f<^ehtf oned, with consentof B.^ iiiy spouse ; 
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** and I the said B., for all right of liferent^ coa^ 
junct fee, terce, or other right or intereit, le- 
gal or conventional, which I have, or call 
have, in the said subjects, With consent of tny 
'* said husband, and we both with mutual don^ 
*' sent.'' In the after clauses of the deed, the 
granters are mentioned in these terms i ** We 
the said A. and B., for our respective interests 
in the said subjects, and with mutual conseJit^ 
in manner foresaid." Or, if the wife be pro* 
prietor, the parties will be thus described: 
'^ 16., heritable proprietor of the subjects after 
** mentioned, spouse of A«, with consent of my 
^' said husband ; and I the said A*, for all in- 
^' terest that I have, or may have, in the said 
** subjects." In a moveable deed, granted by a 
husband and wife, they will be thus describ- 
ed: ''I B., with the advice and consent of A., 
'' my husband ; and I the said A., for myself, and 
^' for all right I can pretend to the sums of 
*^ money after assigned, Jure maritiy or other- 
^' ways, and talking full burden on me for my 
^< said wife, and we both with joint consent." 

While the* minor is under tutory, all the 
deeds necessary in the management of his 
affairs, are made ottt in the name of the tu- 
tor alone, thns: *^ I A., tutor, nominsiited to 
'^^ C.| by B., his father, conformably to deed 
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. » of nomination, in my favour, of ctote 
<^ and recorded ." Or where he is tutor 

dative, *^ I A., tutor dative tp C, conformably 
<' to letters of tutory under the quarter seal, in 
•• my favour, dated . ." Where, 

again^ the minor is past the age of pupillariiy, he 
may act with the consent of his curators^ thus: 
^< IC.| with consent of A., curator nominated 
*^ to me by the deceased B., my father', as by 
^* deed of nomination, dated , recorded ^'^ 
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Executors. 
<' I B»> executor, nominated and confirm* 
ed, (or executor decerned and confirmed^) 
to the deceased A., by the confirmed, testa* 
*< ment in my favour, expede before the com- 
" missary of . t on the ." Or, 

when no confirmation has been expede, ** I B., 
<* only child and executor, qua nearest in kin of 
^* the deceased A/' 

TrusUes* 
•* We A., B., C, and D., commissioners 
^ named and appointed by £., agreeably to 
f* commission, of date , recorded , . 

any two of us being therebiy declared a quo- 
rum, and vestjed with the powers herein e:^- 
" ercised." Or, *' I A., as having power, and 
*< commission frofn B. to the effect after mention- 
ed ed, by a commission in my favour, dated 






" ind refeortied ^' - ': .'* Or, « I A., 

^* considering that^B/, by a triist-deed ek^cut- 
'* ed by him upon the * . * . ' , 

" and regisleired ^^' , nominated and 

<* appointed me to be his tftrstiee, for the/^iif- 
^. pose of managing his af&irs, and m particular 
•^ with power/* &c. Or, " We A: arid R,<5on. 
^* sidering that C<, by a truBt-deed, exeoutfed by 
•* him, of date 

'^ for the causes therein specified, (fisponcfd 
*^ and made over to us the lands and others 
" after described, but in -trust, for the uses, 
" ends', and ' purposes, and with the powers 
** therein expressed ; and, amongst others, with 
** the power of borrowing such iSum Or surtis 
^* of money, as we may find necessary, for ex- 
*' tricating his affairs^ for which sums^ we are 

# • 

**^ not only ^empowered to bind him p^s6nally, 
" but to grant heritable bonds and securities 
'' over his said lands, and containing all the usual 
" and necessary clauses ; which trust-deed, of 
" date foresaid, is recorded in the books of 
<* Council and Session, (Office < • ,) the ' ; 
^* That in virtue df the said trust-de^d, and of 
" the precept of seisin therein contained,' we 
*^ I were duly infeft in the said lands, asf trustees 
" foresaid, and the instrument* of 'seisin taken 
** thereon, of date ' ' ,'recdrded , as 

^*- the said trust-deed' and ihfeftment following 
" hereon, in themselvei? more/fuHy beftf /* 
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Factors. 
** I B., factor, appointed by A., agrfeeably 
** to factory in my favour, dated , 

♦< recorded , whereby I am authorised 

^^ to receive and discharge the sums herein af- 
" ter-mentioned." 

r • 

f 

Corpotaticns. 
<* We A., provost of the burgh of 
*' B., C, and D., present bailies thereof, E.» dean 
^' of guild, and F., treasurer9>virith consent of the 
^^ remanentmembers of the council of the said 
^^ burgh ^ for ourselves, and for the said remanent 
** members, as respecting the community of the 
** said burgh." Or, v^rhere it is an incorporation, 
you say, '* We A., deacon, and B., box- 
♦^ master^ of the incorporation of . , of 

♦* the burgh of , C, D„ E., and F., 

^^ mastiers of the said craft, for ourselves, and in 
" name and behalf of, and as representing the 

^^ whole members and brethren of the same/' 

» 

^ Mercantile Company. 
" We A. and B-, merchants in , and 

♦* copartners, under firm of A. and Company, 
♦* merchants there." And in the ol>!ligations of 
the deed they will bind themselves in ' these 
terms : " We bind and oblige ourselves, jointly 
<^ and severally, as individuals, and our heirs, 
^' (executors, and sqccessors whomsoever, as well 
^^ as the said copartnery of A* and Company." 



140 ORIGINAL KI6BT TO LAND. 



1» — OF TUB ORIGINAL RIGHT TO LAKIX 

This right, as formerly observed, cannot now 
flow from the crown, the crown lands being long 
ago given out. It is, therefore, in the charters 
of subjects only that examples of this deed can 
appear. The only tenures of modem times are 
those of feu and blench ; or, perhaps, it would 
be correct to restrict such rights to feus alone ; 
since there can be no temptation to give a 
blench right, which produces no emolument to 
the superior, and yet requires that the superior 
should always complete his title, to enable him 
to complete the title of his vassaU At the same 
time, the case of a small feu, part of an estate to 
which a title must be completed, does not pre- 
sent the same objection, and there the right 
may, without inconvenience, be given in blench 
as well as in feu. 

This deed, then, whether the tenure be fen or 
blench, is termed a subinfeudation, because it 
is under the feudal grant held by the granter of 
his own superior. For instance, A. holds of the 
crown, and he gives out a feu or blench charter 
to B. A.^s right remains the same ; he holds 
his original right of the crown precisely as he 
did before he gave out the right to B. ; and 
when A. dies, his heir makes up a title to the 
lands held of the crown, precisely in the same 



i 
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manner as if B.'s right bad never existed. 
When A. sells, the only notice he takes of B/s 
right, is to make an exception of it from the 
warrandice^ (see No. 62.) If A.'s interest were 
to be adj udged, no notice would be taken of B/s 
lights and the creditor would carry the right 
that was in A., that is, his original crown rights 
burdened with the feu or blench right given Qut 
to B. In this way it is that the sub-vassal's 
right remains unaffected by the acts or deeds of 
bis superior. * 

A. then holds of the crown, and be then give^ 
a feu to B,, to be held of himself; in this man* 
ner B. is the sub-vassal and proprietor of the 
soil; A. is his immediate superior, and the 
crown his mediate superior* But no^act of B.v 
and no act of the crown can defeat the interest 
0f A-^-^A. remains, notwithstanding the acts and 
deeds of the two, the vassal of the crown on 
the one hamd,^ and the superior of B. on the 
other. In this sense it is that the estate consti* 
tuted by the subinfeudation can be affected only 
by the joint act of A. and B. 



FORM OF THE DEED. 



I. Narrative, No* 1. 

9. Dispositive clause, No. IS^ 
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3. Teaendas, No» 56, and in blench charter, 
No. 57. 

A. Reddendo, No. S8, and in blench charter^ 
No. 59- . 

5. Clause of warrandice. No. 60. 

6... Assignation to rents and title-deeds, with 
warrandice. No. 76. 

?• Clause of registration, No. 90. 

8. Precept of seisin, No. 94. 

9. Testing clause, No. 106. 

By refefring to the numbers of the clauses^ 
the reader will find the proper clauses of the 
original feu or blench*charter. A single glance 
gives the number and order of the clauses, and 
the object of each clause has been already ex- 
plained, so that, for the purpose of preparing for 
a public examination, or for revising a deed or 
preparing one, this enumeration^ with the clavses 
themselves, will be. found of peculiar service, as 
well to the stadent as to the man of business. 



COMPLETING THE. RIGHT. 

This is done by the instrument of seisin, (No. 
105,) and the form of this instrument, with the 
remarks that accompany it, will be found to give 
a sufficient view of the manner in which the 
original right is completed, as well as to enable 
the student to answer questions on the form of 
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the instrument, the manner of giving infeftment, 
and the method, as well as the effect of putting 
it on record. 



TRANSMISSION OF THE RIGHT TD HEIRS. 

Originally the fea was the g^ftof the superior, 
and on the death of the vassal, it fell back into 
the hands of . the superior. Even when heii*s 
came to be named on the extinction of the heirs 
named in the right, the subject fell back into the 
hands of the superior, aiid became again his pro- 
perty. Th,^ right of the .vassal was by this fail- 
ure understood to he wrought off. From this it 
is obtious how it happened,. that, on the death 
of the vassal, the superior was required to give 
out the estate of new to the heir of the vassal 
pointed out in the original right. H 

It was originally to the heir of investiture, 
alone that the •superior could give a renewal of 
the right, and when the. vassal's interest came to 
be of mor^ importance in. the eye of law, so that 
his heir, failing the heir of investiture, was eh- 
titled to succeed|> the original right of the supe- 
rior w^$ still resorted to Tor completing the title. 
It is therefore the heir of investiture, and failing 
him, the heir-at-law of the vassal, to whom the 
right by precept of dare constat can be given. ., 
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fCRM OP TUB DBBD. 

This deed will be found No. 16 ; and it is com^ 
pleted by seisin, with this peculiarity^ that the 
warrant is persoiiai to the heir» and caonot be 
assigned to another. 

As the precept of eiafe constat is given to the 
heir of investiture, it will bd obsenred that it 
Csuinot be given beyond that individual, that is^ 
it cannot be given .to the heir of investiture in 
liferent, and to his heir in fee. 



ii»*» 



These forms and remarks will sufficiently ex- 
plain the state of original rights, and their mode 
of transmission to heirs ) the next kead includes 
deeds of sale*. 



S.— OF DEEDS BMFtOYED XQ pOMPLEtE TflE 

SAI^B OF HERITAGE* 

The object of a sale rs to transfer the right 
and interest of the seller to the purchaser ; in 
other words, to make the purchaser come into 
the place of the seller, and hold of the seller's 
superior, in the same manner that the seller for^ 
merly held of him. This cannot be done with-. 
out the consent of the superior. This consent 
1^ the superior is expressed either in the act of 
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TeitgiMhn where the sap^rior receires the re- 
signation of the seller, and so bhids himself to 
giye OQl a right to the purchaser, which he does 
by the charter of resigaatiofi ; or it is given by 
the charter of confirmation, in which the snpe« 
rior sanctions the feudal right vested in the pur- 
chaser by the act of the seller, and so becomes a 
parly to that act. 

By one or other of these acts the superior re* 
ceives the purchaser in the place of the seller. 
The purchaser is thereby made to hold of the 
sttperior, and the seller is thrown entirely otrt of 
the feu, and has no farther interest in it than 
any other thini party; he is no longer IraWe 
t6 the superior in any of the obligations to which 
he was formerly subject, and has no longer tho^e 
rights, which, as vassal in the subject, he for* 
meriy enjoyed. 

This is in general the nature of the p-urchas« 
ef» title ; but the disposition of sale is a very im» 
portant deed in practice, and therefore requires 
to be thoroughly studied. There was a period 
in the taw of this conntry when the precept of 
seisin fell, by the death of the granter, and when 
a disposhion with a precept wotrH not have 
bound the heir of the granter to renew the right j 
and there were so many dangers to which a pur- 
Cho^r was exposed, that neither seller nor pur- 
chaser were in safety without a contract, which, 
on the one hand, might bind the heir of the sel- 
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ler to renew the precept jn the event of the sel* . 
Ier*s death before the purchaser had been infeft^ 
and, on the other, might bind the purchaser to 
pay the price after such a time as might secure 
him against the grounds of eviction to which « 
purchaser was then exposed. 

This contract then bound the seller and purr 
chaser to each other, and the seller obliged him- 
self and his heirs to give the purchaser a charter 
to be held of the seller's superior, and containing 
both a procuratory and precept for the purpose 
of entering with the superior, either by resigna- 
tion or by confirmation. He gave also a char- 
ter with a precept for infefting the purchaser, to* 
be held of himself. The former was stiled a 
charter a se de superiore suo, the latter a charter 
4e se. . ^ 

When the purchaser was infeft.onthe charter 
a se^ it was intended to make him hold of the 

ma ^ ft * 

seller's superior ; but the, superior's consent wte 
requisite, and hitherto he had not expressed . his 
consent: and he was not bound at that time \o 
give It. Thus, until the superior's consent vvas 
adhibited, the seisin of th^. purchaser wa9 with- 
out a warrant, and, as such, iacapable of carry- 
ing any right. ^I,t.is on this ground that a pub- 
lic right is said to carry nothing until confi^rmed^ 
seeing that the confirmation, that is, the charter 
of confirmation^ is the form by which the seller's 
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5tiperi6r gives his ^onsent to the purchdsSr's in- 
feftment on the precept a se by the seller. 

In this manner, it will be observed, the pur-^ 
chaser> until his in feftment was taken on this 
precept, and the charter and seisin were con- 
firmed by the superior, had no feudal righl to 
the subject, and, as a considerable tinie must of- 
ten hav« intervened, the other charier de siy 
which was a right to be held immediately of th6 
seller, was therefore given, on which infeftment 
might instantly follow, so as to deprive the seller* 
of the power of affecting the subject sold. 

The former was a public right, which carried 
nothing until confirmed ; the latter was a base 
right, that is, a right held under the seller^ which 
carried the property from the sellerj but never 
was capable of being confirmed^ or of being 
raised into a public right. 

It was by these two charters, and the seisins 
following on them, that the purchaser of land, 
two centuries ago, secured his interest in the pur-- 
chase. It was then understood that two rights 
to the same subject, to be held of different supe- 
riors, was quite incompatible; that the inferior 
right must yield to the superior one, and, con- 
sequently, these two titles standing in the person 

• 

of the purchaser, he was understood to possess 
the whole under the holding from the seller's sti- 
J)erior, the other holding of the seller bein^ 
completely sunk in that of the higher holding. 
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How the sale of land should l^ve been coiv» 
ducted under such a load of forms, it is not easy 
to conceive. There was a contract of sale ; a 
chartjer a se^ with a precept of seisin connected 
with that charter ; a charter de se, and a sepa* 
jratQ precept connected with it ; an instrument 
ctf seisin supported by a charter of confirmsOion ^ 
or a charter of resignation and instrument of 
seisin following on it. Thuj}, to accomplish this 
transmission there were no less than seven deeds 
executed by the parties. 

From this state of matters^ the Ibrm of the dis* 
position to a purchaser was gradually improted. 
Procuratories and precepts were by statute de« 
dared to be effectual, and m force after the death 
of the parties,, aud the interest of the purchaser 
was secured, 6r$t, by distinguishing betwixt an 
infeftment clothed with possession, and then by 
the introduction of the records. The purchaser 
was thus enabled to pay the price securely, and 
the deed of sale,, in place of retaining the form 
•f the contract, became an unilateral grant by 
the seller. But a still greater change was pro* 
duced by men of business, for, in place of the 
two precepts intended to produce the public and 
base iufeftments^ a precept expressed in terms in* 
de^nite was given. It denoted no purpose, but 
simply ordered infeftment to be given to the 
purchaser. And infeftment being given in the 
same indefimte nunner, without saying whether 

6 
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the right was to be held of the seller or of the 
seller's superior, the right was regarded as a base 
right, in so far as it was requisite to protect the 
purchaser agaitist the acts of the seller ; while^ 
at tb^ same ttiue^ it was held to be aa infeftment 
capable of confiraiation by the superior, so as to 
malCe th^ purchaser hold of the sdler's superior. 
This device was supported and sanctioned by 
the Court of Sespioit; and thus the disposition of 
sale was freed from, aiany of its cumbrous forms, 
and rendered an usefdl deed. But it is obvious 
that all thia ftM ibe effect of the obligation to 
infeft the seller by the double manner of hold- 
ing, and that without this clause (No. 43.) the 
disposition to i^ ptirqbeiser wiwld, at this day, 
be exposed to all the dangers of an informal 
ttlfe. . This point TeifUires the setious attention 
of tbe student. ; It is that on which all the nDiys*^* 
tery of conveyancing depends^ and, when dearly 
understood, it will enable bion to ptoceive and* to 
disentangle the intricacies that attend the com* 
pleting of titles. . 

With this explanation and history of the di&> 
position of salje^ it will be proper tO: proceed to 
liie form of tbe deed. 



9 « 



PISF08ITI0K Ojr SALB« 



|. Narrative^ No; 2, 
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2. Dispositive clause, No, 17. 

3. Obligation to infeft, No. 43. 

4. Procuratory of resignation, No. 67. 
5 Clause of warrandice, No. 61. 

6.. Assignation to titles and rents, and warran<* 
dice thereof, No. 75. 

7. Delivery of the title*deedsr No. 82, or No,^ 
83. 

8. Clause of registration, No. 90. 

9. Precept of seisin, No. 97- 

10. Testing clause, No. 106. 

. This deed is completed by the seisift. 



EFFECT OF THE SBfSIN. 

'. It is proper here' to consider the effect of the 
seisin which follows on the disposition of sale.* 
Neither the precept on which it proceeds, nor 
tile seisin itself, express any thing of the nature 
of the right conferi^d on the disponee. He- is 
infeft, and has acquired a feudal right; but 
whether it be a right to be held of the seller or 
of the seller's^ superior, there is nothing to indi<p 
cate. Every thing in the title^is indefinite, and 
the right of the disponee may be either public or 
base. It is this in which the excellency and inge- 
nuity of this title consists, for were any deed of 
the seller to come in competition with the right of 
the purchaser^ before the puUic holding is com- 

4 
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pleted, the purchaser's infeftment would be pre« 
ferable; and when the purchaser proceeds to com<fc 
plete his title, by obtaining the confirmation of 
tfeat right by the seller's superior, the title, though 
tiow a public right, continues to possess the same 
•power as before its public nature was declared, 
SOT as equally to exclude the deeds of the seller. ' 
To understand this more completely, let the 
student, after considering the terms of the obli- 
gation to infeft the purchaser by a double man- 
ner of holding, and after considering the history 
of this deed, suppose the obligation to extend 
no farther than to one holding ; that is, a holding 
from the seller of the seller's superior. There 
will still remain a precept of seisin, but one of a 
totally difierent kind from that contained in the 
^common disposition, with a double manner of 
holding : for it will be a precept for infeftiug the 
purchaser to be held of the seller's superior; in 
ptber words, a precept for constituting a public 
holding only; and consequently incapable of 
conferring a feudal right on the purchaser, unti^ 
it be confirmed by the seller's superior* 



COMPLETING OF THE PURCHASER'S TITL^. 



With this explanation of the double manner 
^f holding, and of its effects, it is next proper tp 
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inquire, in what maniier the title of the purcbiMM* 
» 18 completed* 

It will be understood, thai where the dispo$i«- 
lion contains an obligation to inieft the piH'cbak 
ser, bj a double manner of holding, the pur^ 
ichaser being infefi on the precept of seiisin ift 
that deed, is protected from the moment the inr 
itrument goes on record* agiiinst all the de#cls of 
the seller. But the right which Itie purchaser 
holds is of the seller ; whereas, the ultimate in- 
tention ol the deed, is to tlirow tbf seller out of 
the transaction altogether, and to bring the puiv 
chaser into his place. -This is to be done, bjjr 
rendering the purchaser's right public, aiid mak- 
ing him hold of the seller?s superior. 

Where this is to be done, after infeftinent has 
been taken on the disposition, it i9 done by the 
confirmation of the disposition, and seisin of the 
purchaser. But where no infeftment has follow- 
ed, a title in the purchaser may be made up by 
a charter of resignation from the seller's supe^ 
rior, on which an infeftment will complete the 
purchaser's right, and make him hold ot the sel- 
ler's superior. 

These are the common titles ; the one is said 
to be by confirmation, the other by resignation* 
But let it be supposed that the purchaser takes 
infeftment on the disposition, and afterwards 
completes his right by a charter of resignation 
and inleltment^ or suppose the purchaser to 
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iiaire taken infeftment, and to have died, and 
that the heir completes his tide by a general ser- 
vice, which carries right to the unexecuted proi- 
curatbry of resignation, and thereupon takes a 
charter of resignation on which be is infeft. It 
is the opinion of modern coBTeyancers, that ihit 
property and superiority have been separated ; 
that they do not virtnaliy consolidate, but re- 
quire that the property shall be resigned ad rer 
maneniiam^ in order to its being consolidated with 
the superiority. 

In th« first case, where both rights are sup- 
posed to be in the purchaser, he carries the pro- 
perly by the seisin on the disposition, to be held 
of the idler ; having then by the charter of re- 
signation divested the seller of ail the right be 
had, he carries to himself the superiority of his 
own base right, and in this way becomes both su* 
perior and vassal in that base righti which arose 
from the disposition of sale 5 and possessing both 
characters, he has nothing more to do than, in 
the chara<?ler of vassal, to resign the property in- 
to his own hands in the character of superior^ 
and this being done ad rematteniiam, and in or- 
der to consolidate the two, they are by that act 
consolidated, so that from thenceforward the 
purchaser hiiving acquired all that was formerly 
in the seller, holds this consolidated property of 
the seller's superior. 
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' Where, again, the title is made up hy the 
purchaser's heir, it will be observed that the 
heif, by his charter of resignation and infeft<* 
ment, has acquired all that was formerly in the 
fseller, unless in so far as the base right in the 
heir's ancestor has carried off the property; and 
;as that property has been carried off by the an- 
cestor, it remains in his Jieereditas jucens^ until 
taken up by the heir. Now the heir of the pro- 
perty is also superior, and, therefore, a precept 
of dare constat by him for investing himsjelf iti 
the propety,' with the seisin thereon, will carry 
-right to the property. >The superioi^ity will then 
stand vested in the heir on his charter of resig- 
nation and seisin, and the propierty on his precept 
of dare constat and seisin ; and thus standing feu* 
dally vested in each, he has only^ by a resig- 
nation ac2 reman^nfo'am, to- consglidate the two 
estates, and make them pass as one. held of the 
Bfellier's superior. 

This manner of completing the title of a pur- 
"ohaser, will appear confosed to the student, and 
requires to he well considered and understood. 
But being once clearly mastered, the mode of 
completing a title will be attended with little 
trouble, as the principle involved in these cases 
will lead through others apparently more com- 
plicated. 1 proceed, then, to the forms of thos^ 
deeds by which this title is contpleted. 
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CHARTKR OP CONFIRMATION. 

1. Narrative, No. 4. 

Q. Dispositive, or clause of confirmation^ 
No. 32. 

3. Tenendas, No. 56. or 57. 

4. Reddendo, No. 58. or 59. 

5. Salvo jure cujuslibet, No. 66. 

6. Clause of registration. No. 90. 

7. Testing clause, No. 106. 



CHARTER OF RBSIONATIQN* 

« 

1. Narrative, No. 4. 

S. Dispositive clause. No. ^31, 

3. Quaequidem, No« 53. 

4. Tenendas, No. 56. or 57. 

5. Reddendo, No. 58. or 59- 

6. Clause of registratioD, No. 90. 

7. Precept of seisin. No. 95, 

8. Testing clause, No. 106. 



RESIONAtlOK AD REMANBNTIAM4 

)• Procuratory of resignation ad remanent 
tiam as in No. 71. 



I^ COMPLBTING OF TUB, S^G. 

2. Clause of registration, No. 90. 

3. Testing clause. No. 106« 



IjYSTRUMBNT OF RBSICNATIOK, .PROCEEDING OK 
THB FORESAID FROCURAXORY. 

These forms, with the precept of clare con- 
stat, formerly tak^n notice of No. 16. perform 
alt the changes above explained. It will next 
be proper to consider the forms of the dispo- 
sition of sale, where, from the state of the parties, 
the manner of completing the title differs, — as, 
for instance, the disposition hy^ a superior to a 
vassal, an4 the disposition by a vassal to a su- 
perior. 

DISPOSITION BY A fiUFERIfOR TO A VASSAL. 

» 

* • * * 

Th€^ vassal's riglit to the property stands, on 
his original charter; and when the superior sells 
to him the superiority, the object is attained by 
making the vassal hold of his mediate superior, 
that is, of the seller's superior. The deed to be 
executed is therefore a public right ; a right to 
be held of the seller's superior atone. It has not 
a double manner of holding; because, under his 
original right, the vassal has all that the seller 
can give of the property; what he wants is the 
superiority, and that he can acquire only by a 
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public right. The conisequence of this is, that 
although the disposition contains a precept of 
seisrn to enable the receirer to enter by confir- 
mation , yet the infeflment carries no feudal 
right to the receiver until it has been confirmed 
by the superior. 



FORM OP THE DISPOSITION. 

In all its clauses^ it corvesponds with the com- 
mon disposition to a third party, with this ex- 
ception, that the obli/ofatibn to infeft is in these 
terms : *^ In which lands and others above dis« 
** pohed, I bind and oblige me, and my fore^ 
^^ saids^' to infeft and seise the said B., and Im 
♦* above^written, on their own ekpefice, by a 
** single infeftment only, to be holden of my im- 
*^ mediate lawful superior of the said lands, by 
*^ the same tenure, and for payment of the same 
" services, and as freely in aM respects, as I or 
** my foresaids held, or might hare held the same 
^ ourselves >'^ and the pfecqH of seisin, as in 

 

It may be proper to compare the obligation to 
>nfeft in tlus deed, as above, with the same clause 
in the commmon disposition. No. 43, and to 
study carefully the effect of the seisins following 
on these two rights. The difference betwixt these 
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two opening up a very important point in con*^ 
veyuncing. This right is completed^ either by 
a charter of resignation from the seller's supe* 
rior, and infeftment, or by seisin on the dispo- 
sition, followed by confirmation. 



\ 



DISPOSITION BY A VASSAL TO HIS SUPERIOB* 

The object here is to restore the right of pro- 
perty given out by the original right into the- 
hands of the superior. It is obvious that this i» 
to be attained, by undoing what was done by 
the original charter. And as by it the property 
was given out, so now it is only necessary to re- 
ingn it into the , hands of the superior, ad rema^ 
nentiamy and for the purpose of consolidating 
the property with the superiority. This re- 
quires no infeftment, but simply an instrument 
to be taken on the act of resignation. But as 
this instrument completes the transference of pro* 
perty as completely as an instrument of seisin 
does, the legislature has been careful to require, 
that, in order to produce its effect in questions 
with third parties, this instrument of resignation 
ahall be recorded ia the same manner, and in 
the same record with the instrument of seisin. 



DISPOSITION BY A VASSAL TO HIS SQPBBIOR. \S9: 



FORM aV THB DEED. 

1. Narrative, No. 2. 

2. Dispositive clause. No. 17- . 

3. Procuratory of resignation, No. 70. 

4. Clause of warrandice. No. 61. 

5. Assignation to th^ title-deeds aqd rents, No. 

6. Delivery of the deeds^ No. 82. or 83. 

7. Clause of registration^, No. 90. . 

8. Testing clause. No. 106. 



« • 



This title, is completed by an instrutxient of 
resignation, whi.ch'inust be put on record within 
sixty days. . . ^ 

The next variety in the deed of sale, proceeds 
from the nature of the subject, as Teinds, Patro- 
nage, Servitude, Burgage. 



DISPOSITION OP TfilNDS. 

1. Narrative, No. 2. 

2. Dispositive clause. No. 18- 
S. Obligation to infeft. No. 43. 

4. Procuratory of resignation. No. 67* ' - • ' 

5. Clause of wa^]:andice, No. 61. 

6. Delivery of the title-deeds, No. 82. or 83. 

7. Clause of registration, No. 90. 



100 mST69rtlOV of PATlt6HAG«. 

8. Precept of seisin. No. 99. 
9* Testing claase^ No. 106. 



DISPOSITION OF PATROXAGIB* 

1. Narrative, No. &. 

2. IMsposittve elanse. No. 19. 

3. Obligation to infeft, No. 43. 

4. Procuratorjr of resignation, No. 67. 

5. Clause of warraDdice, No. 61. 

6. Assignation to writs. No. 75. 

7. Delivery of titles, No. 82. or 83. 

8. Clause of registration^ No. 90. 

9. Precept of seisin^ No. 104. 
10* Testing clause, No. 106. 



DiSPOSITION OF SERTITBiye. 

A servitude is constituted by consent alone, 
and the right is completed by possession. In 
the negative servitude, which does not admit of 
possession, the title is completed without seisin. 
The clauses of the deed are these : 

1. Narrative, No. 2« 

3. Dispositive or obligatory dause» No* S4» 

S% Clause of wam&dic^^ No. 61 • 
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<4# Clause of registration. No. 90« 
5. Testing clause. No* 106. 
Completed by possession where pos8lessi<Hi is 
))Ossibte. 



^ DISPOSITION OF BURGAGE^ 

Burgage property differs considerably from 
other heritable property. The burgh holds of his 
majesty, and as a corporation never dies^the titles 
from the crown do not require to be renewed. Bijt 
the titles of the burgesses require to be renewed 
to heirs, to creditors^ to purchasers^ and these re- 
newals are made by the provost and magistrates 
of the borough. In this, they do not act as su- 
periors, they are merely the commissioners of 
the crown, and in that capacity they giye re- 
newals of burgage titles. 

One thing is^very remarkable, that the titles 
of burgage property are never completed by 
confirmation, but solely by resignation i and in 
prosecuting his studies, the student may perhaps 
be inclined to attribute this to the circumstance, 
that the act of Robert the First, by which the 
title by confirmation was introduced, does not 
comprehend burgage property. 

It therefore happens, that, on a sale of bur- 
gage property, the seller gives a procuratory of 
resignation for the purpose of resigning in tiie 

h 
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hands of the magistrates, in name of his majes- 
ty, for new ini^ftment in favour of the purchas- 
er, but there is no precept of seisin. 

On this, resignation is made in the hands of 
one of the magistrates, and seisin is instantly 
given by the magistrate in virtue of his office, 
and of the act of resignation; upon this an act 
is given out^ termed an instrument of seisin, 
though differing very materially from the form 
of the instrument of seisin in the transmission 
of other heritable properly. 



FORM OF THE DISPOSITION. 

1. Narrative, No. 2. 

3. Dispositive clause. No. 17* 

3. Obligation to infett. No. 47* 

4. Procuratory of resignation. No. 74. 
5* Clause of warrandice. No. 60. 

' 6. Assignation to writs and title-deeds. No. 
75. 

7. Delivery of title-^deeds, No. 82. 

8. Clause of registration. No. 90. 

9. Testing clause, No. 106. 

This deed is completed by the act of resigna- 
tion and infeftment following on it. The infeft- 
ment is given by the magistrate. The town- 
clerk is notary to it, and it is recorded in a re- 
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giister separate from the register of seisios, which 
has always been uader the regulation of the 
town«clerks. * 



The next peculiarity in the disposition of sale^ 
proceeds from the nature of the transaction, as 
the excambion, and the dispositioa with real 
warrandice. 



,fiXCAMBI0N« 

The excambion is an exchange of land, by 
which two proprietors agree to give one piece 
of land in consideration of another, or perhaps 
the exchange is made partly in money and part- 
ly in land. But in so far as the exchange con- 
sists in land, it is a rule of law, independently of 
all regulation^ that the one piece of land mu&t 
necessarily warrjint the other ; hence a real war- 
randice arises. In other respects^ the excam- 
bion agrees with the common disposition, ex- 
cepting that the.tiwo rights are joioed in one deed. 



FORM OF TH£ 0SB[D. 



U Narrative, No. 7* 

S^ :Disposii(ive q^ause. No. 20. 

.^; OWigJifiiwi t(>jinfeft. No. 46. 
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DISPOSITION WITH AEAZ, WARRANDrCE. 



4. Procuratory of resignation, No. 73. 
5.' Clause of warrandice, No. 65, 

6. Assignation to rents and ^title-deeds, Noi 
75. 

7. Delivery of the titles, No. S%^ 

5. Clause- of registration, No. 93. 

9. Pi'ecept of seisin,. No. 100.* 

10. Testing clause. No. 106. 



mSPOSITlON WITH RBA& WARRANDICE. 

1 . Narrative, No. ^. 

2. Dispositive clause, No. 2^1. 
S. Obligation toinfeft, No. 50. 

4. Procuratory of resignation. No. 67. 

Make this ciause correspond with the 
precept ef seisin. No. lOL . . 
'' 5. Clause of warrandice, No.. 64. 
6; Assignation to rents, No. 75. 

7. Delivery of the title-deeds^ No. 8*2. 

8. Clause of registration. No. 90. i 

9. Precept of seisin. No. 101. 

10. Testing clause, No. 106. 

In this circleof deeds, alHhat relate to original 
rights of land, or to voluntary transmissions to 
purchasers, have been considered, with the sian* 
ner of completing the titles in '^be person of a 
purchaser; and, in prosecuting^ltAb^ part ^of his 
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^Studies, a considerable variety of deeds must have 
been rendered perfectly familiar to the student. 

It may be right, in the next place, to shew in 
ivhat manner the property may be forced from a 
proprietor, by his cxeditors^ or by a judicial 
sale^ 



ADJUDICATION. 

When a creditor wishes to attach the herita* 
ble property of his debtor, it is done by a pro- 
cess before the Court of Session, termed an adju- 
dication, in which, having produced before the 
Judges a regular acknowledgment of debt by 
the debtor^ or the decree of a court ascertaining 
the debt, he prays the Court to adjudge the pro- 
perty of his debtor in payment of the debt. This 
is accordingly done ; and whatever the value of 
the estate may be, and however disproportioned 
the debt is to the estate, the lands are adjudged 
to belong to the creditor in payment of the 
debt. 

This diligence constitutes a security merely. 
The decree of adjudication of itself makes a se- 
curity over subjects that do not require seisin: in 
feudal subjects, it must be completed, either 
hy infeftment, or by certain proceedings which 
/Consist, when the land holds of the crown, of 
presenting a signature in Exchequer, which is 
afterwards recorded in the register of abbreviates 
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of adjudications ; or where the land holds of a 
subject superior, a charge is given to the supe* 
rior, which in like manner is recorded in the re* 
cord of abbreviates. In this manner the adjudi- 
cation is rendered efTectual. This, however, is 
not necessary except in the first adjudication. 
All subsequent adjudications, if within year and 
day of the first, participates of the act by which 
it is completed, so aa to be ranked pari passu 
along with it. 

Where it is meant to render the adjudication a 
real burden^ efiectual against purchasers, seisin 
must be taken. This can only be done by re^ 
quiring from the debtor*s superior a charter of 
adjudication, or where the debtor's right is per- 
sonal only, by being infeft on the ^unexecuted 
precept he holds» and in this way the adjudging 
creditor acquires a real right in security of his 
debt. But still it is no more than a right in se» 
curity, until the years of the legal, (as Jt is cal- 
led,) are expired, and their expiry ascertained by 
a decree of declarator of the expiry, after which 
it becomes a right of property. What follows is 
the form of the charter of adju&cation. 



CHARTBR OF ADJUDICATION. 



1 . Narrative, No. 5. 

2. Dispositive clause. No. S3* 
S. QuaBquidem, No. Si. 
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4. Tenendsts, No. 56. cm: 57* 

5. Reddendo, No. 58. or 59* 

6. Salvo jure cuj-uslibet, No. 6& 

7. Clause of registratiouj No. 90. 

8. Precept of seisin, No. 96. 

9. Testing clause, No. 106. / 

This charter the superior is ordered by statute 
to give, and he is entitled to a year's rent of 
composition. 

CHARTSE OF SALB. 

 

In this, as in the last case, the legislature has 
not trusted to the debtor placing his creditor or 
purchaser in possession of his property, and 
therefore has by statute directed the superior^ in 
virtue of the right he reigns, to give out a title 
which shall completely divest the debtor. 



FORM OF TER DRRD. 

1. Narrative, No. 4. 

2. Dispositive clause. No. 94. 

3. Qusequidem, No. 55. 

4. Tenendas, No. 56. or 67' 

5. Reddendo, No. 58. or 59* 

9. Salvo jure cujuslibet. No* 66. 



m 
f 
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7. Clause of registration^ No. 90. 

8. Precept of seisin, No» 94^ 

9. Testing clause. No. 106. 

To close this view of the subject^ it is only ne- 
cessary to attend to the method of tiransmlttjng 
land to an heir. 



TBANSHISSION TO AN HBIB, 

Where the ancestor has stood infeft in an estate; 
held of a subject superior; the superior may 
give infeftment to th^ heir of investiture by a 
-precept of elare constat^ if he be satisfied of th^ 
relationship. But where evidence of the fact is 
required, as in the case of the crown, whose of^ 
iicers are not supposed to know the fact, it mu3t 
be proved by a special service. 



SPECIAL SEHVICB. 

This proceeds on a brieve from Chancery, di- 
rected to the sheriff of the county where the 
lands lie. He is directed by the brieve to call 
a jury, — fifteen is the number of the modern 
jury, — they need not be cited^ but the brieve 
being executed against all and sundry, or );>ro« 
claiiped at the head borough^ a jury is called 

^ 6 
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• 

together after fifteen days are elapsed, and be* 
ing sworn to act faithfully, and haying chosen 
their chancellor, the deeds are laid before them> 
from whi(;h the fact of the ancestor being infeft 
in the lands, the holding of the lands, and the 
new and old extent are proved ; and than pa- 
role evidence of the propinquity of the claimant 
IS produced, and the jury being satisfied, he is 
found to be t^e nearest and lawful heir, in that 
character which is necessary for carrying a right 
to the lands. This judgment is retoured to Chan- 
cery, and an esLtract or retour, as it is galled, is 
given out. 

On this retour, where the lands hold of the 
crown, a precept is given that the heir may be 
infeft« This infeftment is given by, the sheriff, to 
whom the relief-dutj^ is. paid, and thje sherifT- 
clerk must be notary to the infeftment. 

Where again the lands hold of a subject, he 
gives a precept of clare constat^ on which the* 
heir is infeft, and in this way he is brought into 
^he place of the ancestor. 

Where a special service is required, it has no 
effect in transferring any right to the heir until 
he be inf^. So much is this the case, that were 
the heir to die after the special service, the next 
heir would require to be served, not to him, but to 
the ancestor last infefl, that is, to the same per-* 
fioii to whom the former heir was served. 

The service thei) becomes the warrant on 
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which the superior grants the precept of etan 
am»Uit. 



PBBCBFT OF CLABB CONSTAT. 

See the form of this deed. No. 16* 

This precept cannot beaasign^, ii 
must'be taken by the heir in whose favour it is 
given, hence the precept is at an end by the 
death of the heir. 



6BNBBAL SBBVICB. 

The. general service is yfitended to carry right 
to the heir, of the personal right to heritage in the 
ancestor; where, therefore, the ancestor had an 
unexecuted procuratory or precept, the heir, by 
a general service in the proper character, will ac- 
quire right to the procai!atory or precept, and 
under that right may take infeftment, and so 
complete his title to the land. 

But it will be proper to remark here, that the 
general service gives % right to the heir, aAd 
vests in him the personal rights to land, so that 
if the heir, after the general service is completed 
were to die, the next heir must serve to him, and 
not, as in the case of the special service, to the 
ancestor. .. 



LAVM HQLDIirO OF TVS CROWK* J71* 



tRUST HOND ANP ADJIimCATION. 

In addition to thi^ view of the title of au heir, 
it may be proper to observe^ that where an heir 
b deinrous of reducing a deed done by an ances^ 
tor without representing him (which is the ef^^ 
feet, that being served heir to him wiU pro* 
dtice,) he may complete a title that will enable 
him to try any question of that nature, without; 
the danger of representation, by giving a trust 
bond to a friend, who, on that obligation, may 
charge the heir to enter and adjudge. On this ad«^ 
judication he obtains a charter from the "Superior, 
and tliiat^affoi4s a sufficient . tille for the trustee 
to bring a reduction of ady deed executed by 
the ancestor. But that object beitig aocomplish* 
ed, the heir^ by accepting a reconveyance, wiil 
represent his ancestor. 



LAKD9 HOLBINO OF THB CROWK. 

To comprehend all that can be here interest- 
ing to the student, it is only necessary to add a 
few remarks on titles flowing from the crown. 

These deed^ are in no different situation from 
those of a subject superior, farther than what 
arises from the order and regularity which a 
great establishment requires. The judges of the 
Court of E^fchequer act precisely the part of 
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the cammisf ioners of a subject superior. They 
have a commission from the Crown, empower- 
ing them to enter vassals, and it is in the 
character of xsommissioners that they authorize 
the royal grants to pass the seals. It will, there- 
fore, be easily understood in what the crown 
charter differs from the private charter. It is 
obvious that there must be a warrant sanctioned 
by the barons, and there is a certain form to be 
•bserved in obtaining th^t warrant. 



OF THB SIGNATURE. 

The signature Is the warrant granted by the 
barons. It contains all the essentials of the royal 
grant, with a 'warrant for its passing the seals. 
What is peculiar to the signature is, that it con- 
tains an order in name of the Chief- Baron and 
other barons, to prepare a charter ; then follows 
the tenor of the principal clauses of the charter ; 
and these are closed with an order to execute the 
deed in ample form, with all necessary clauses, 
and precepts are ordered to be directed thereour 
This is all that is peculiar to the signature itself. 



FORM OF PASSIXG THB SIGNATURE. 



The signature is prepared by a clerk to the 



signet, and by him presented to the baronsfor their 
r^visd ; and that this may 1^ regularly done, a list 
of signatures is prepared for each term of the sit« 
ting of the Court ; in orAer tamake up this list, the 
writer gives in anote to Exchequer^/^stating the na« 
ture of the signature, and in whose name the right 
18 to be taken, and a short description of the 
lands, with the parish and county where they lie. 
This note must be given in within six days after 
the sitting of the term, and from tl\^se notes the 
roll of signatures ]» made up, • 

When the signature is prepared and copied 
out on paper of a certain form, (for the purpose 
of being afterwards bound up together,) room is 
left at the top for the cashet, which supplies the 
place of the royal superscription, and on the back 
of .the signature the writer puts his name. This 
signature is then copied,.and twelve days from the 
first day of th^ term, put into the hands of the 
presenter of signatures^ who makes up^ a roll for 
revising*, 

. On the day appointed for revising, the writer 
})as in readiness to lay before the baron reviser; 
the titles with, which the signature is to be revis*' 
ed ; be prepares, alsp, a brief^ or short state of 
the titles, showing in whom the lands were last 
feudally vei^ted, and in what way they have come 
into the person in whose favour the new charter 
is to lie taken, and the titles with which the sig« 
nsttiire is. to he^ revised. 



/ 
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The cerisal consists ia compariDg the descrip* 
tion of the iands, aad^he tenendas and reddendo 
of the signature with former crown charters ; and 
when the presenter of the signalure reads these 
clauses in the signature^ the man of business 
has the clauses in former charters ready to be 
pointed out to the baron reviser, and this duly 
performed, the baron signs each leaf of the sig« 
Bature^ and puts his name on the back of it to 
preserve evi<]tipnoe of its identit^y 

The s]gnature«is now ready to redei ve the an* 
thority of the whole barons. Bui in the case of 
a sigpnCure of resignation, the act of resignation 
is necessary to enable them to give their autho** 
rity. This act is done by giving a note to one of 
the ouK^ers of court, who makes the resignation^ 
and a notary and witnesses being present, a 
procurator takes instruments upon the resigna* 
tion, though the instrument' is seldom extended* 

The signature is then signed by the barons^ 
and that authorizes the .placing of the cashet at 
the head of the signature, which being equiva* 
lent to the royal superscription, renders it a com- 
plete warrant for the precept w order- cm which 
the charter is to be prepared. This warrant is a 
precept passing the signet, which authorizes a 
charter to be prepared and passed under the 
great seal, and this is now done withoujt passing 
through the private seals as formerly, under au*- 
thority of the 49th of Geo. IIL cap. 43. §• 13. 



OF HSRITAILB BiOHTS, ftc. 17$ 

This precept under the Signet is left in tlw 
Chancery as the warrant af the charter, which 
^is then expede; and the great seal being ap- 
pended, or at least marked by the officers as 
appended^ it is then« under the A. S. July 11» 
1808, marked by the clerk in the register of 
the great seal, as being sealed of such a date. 
It is then delivered to the writer to the signet 
by wboBD it has' been carried through^ the sealst 
as a complete title in favour of the vassal, and 
may be tbe warrant of an infeftment in fa» 
vour of the receiver, or of his assignee ; for al- 
tliongfa the precept, in the royal grant, is givea 
solely to the receiver, without any notice of his 
heirs or assignees, it is nevertheless in practice 
assignable; neither is it necessary that seisia 
should be given by the sheriff, nor that the she* 
riffoclerk should be the notary*— this takes place 
only in the entry of heirs— ^in the case of charters 
or other titles, any person may give infeftment^ 
and any notary may be notary. 



3.-^0P irERItABLB RIGHTS, AS APFBCTBD V% 
THfi OBJECT OF TUB TBANSACTION. 

Under this head there are just three subdivi* 
sions; one refers to the deeds by which laudd is 
^ven in security ctf debt — ^another to the de^ds 



^7S OF LAND AS A SECURITY FOR DEBT; 



HKliltABLR BOND. 

] • Narrative, No. S. 

3. Obligation to p^y. No. 35. 

3. Obligation to infeft the creditor. No. 44. 

4. Procuratofy of resignation, No. 72. 

5. Clanse of warrandice, No. 60. 

6. Assignation to rents. No. 77. 

, 7. Conditions under Which he shall possessi, 
No. 78. 

. 8. Clause of registration. No. 89. 
9. Precept of seisin, No. 102. 
Itf. Testing clause, No. 106. 

This deed is completed by seisin; and as 
there is an obligation to ilifeft the creditor by a 
double manner of holding, the debtor, or his su* 
periof , as circumstances may render convenient;, 
may be held as superior. 

T I 

AEl^EtirAt. 

On the death of ^the debtor it may be renew- 
ed by a bond of corroboration, by the heir of 
the debtor.' 

• « 

HBEITABLE BOND OP COHROaOEATION^ 

The only clauses peculiar to this deed are : 
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L Narrative, No. 14. 

2. Obligation, No. 86* 

The other clauses will correspond with those 
of the heritable bond. 

And on the death of the creditor it may be 
renewed by a precept of clqre constat, from th^a 
debtor^ as superior of the right. 



ANOTHER FORM OF THE HERITABLE SECURITY. 

Aiiother form of the security may be girea 
by a dis{>osition in security, with a power of sale. 
But then it will be attended to, that this, being 
merely a right in security, no right of property 
can be given to a purchaser under it, in any 
other way than through the commission in the 
deed binding the debtor ; and thus, whenever an 
inhibition or adjudication is raised^ the power of 
sale is at an end. The form of this deed ap- 
pears from the following clauses : 



DISt^OStTION IN SECURITY. 

r 

1. Narrative, No. 3. 

2. Obligation to repay, N5. 22* 

3. Obligation to infeft. No. 44. 

4. Clause of warrandice, No. 60. - 

5. Assignation to rents and titles. No. 77* 

6. Clause 6f registration, No. 89* . 
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7. Precept of seisin, No. lOi. ^ 

9. Testing clause, No. 106, 

Besides this form, there is sometimto a dispo* 
shloii, by which a right of property is actually 
g^teh. But thiti is in truth k redeemable dispo^ 
sition ; and under the powers contained in H, the 
disponee may sell under the condition of the 
deed, and without farther authority. 

Still another method of giving a security, is 
by an absolute dispositioa and back*bond, wbich 
right. cannot be ^recalled but under the condi^ 
tions expressed in the back-bond. 



tmANSFBRBNCR OF THE miOHT* 

This is dooe by a disposition ; and it is only • 
necessary to add to what has been already said on 
this subject, that the person receiving the right 
can derive no security from the records, since 
an heritable bond may appear on record, and 
yet have been extinguished by intromissions. 
This deed consists of the following clauses : 



DISPOSITION 09 AK HERITABLB BOND. 

1. Narrative, No. 13. 

2. Dispositive clause. No. 23. 



f 
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S. Obligation to infeft. No. 45. ' ; /^ 

4. Procuratory of resign^tiop. No, 7?i 

5. Clause of warraildica. No. 60. . 

6. Assignation to mots, fcc. No. 79« ' 

7. Delivery of the titles. No. $4. 

8. Clause of registration. No. 99* 

9. Precept of seisin, No. lOS. 

10. Testing clause^ No. 106. 
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DISCHARGE OF THE HERITABLE BOND. 

Although Simple intromission, or ^li|9.teTeF 
may discharge the personal obligation, must ne* 
cessanly discharge the hmtoble security, J^ a 
formal discharge and >renuiici[ation is tajcea of 
the heritable bond. The. reason of thid nay b^ 
*tli» tjFbuble and inconvenieiaice arising, from %hfi 
di<schar^e falling aside, or being lost ssgbt i^^ 
the course of time, n^iile ihe. app^arno^^e pf n 
debt is not^ithstandi rig presenred >oa Kfottii an 
toeonvenienceto which the dd^torcan neifscbe 
fsaop^std, when the discharge dfitbe d^^ ^p- 
-pei^rs in the same records by whtpli the debl is 
i^t^blisbed. ' Form of thje de^d^: i/ i ; ::: 



• » . ' * t r ti 
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• h'lim^^re No. ML' . • . .t n. - • 
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2. Discharge of the debt. No. 25. 

3. Clamse of warrandice, No; 60. 

4. Delivery of the bond, &c. No. 83. 

5. Clause of registration. No. 92. 

6. Testing clause. No. 106. 

This discharge may be put on record in th* 
register of seisins, and of course conipletely saves 
any after trpuble, from tlie debt appearing on 
record. 



2. 01^ SETTLEMENTS OF HERITABLE PJIOPBBTY. 

' 'By tbe law of Scotland, a man has it not in his 
power to say, I name such a one my heir. It is 
not in the character of heir that land is; given in 
S^uccesdtop ; it is in the character of diBpcmee 
lilbtie th$;t land can be transferred from tbe heir 
df investilurci to a new course of successioA. • 
' Tbe coiisequence of this is, that the jsettle- 
iji^nt is exeouted by a deed, apparently :mt& 
vi^(y9, by wttich A. gives, grants, ahd dispones, 
by words of -pi^ent donation, to B^ ; whOm &iiU 
ing, to certain :other persons iit th^ jcoftrse: of 
succession. In order to enable such a deed to 
answer the purposes of a settlement, it must ne- 
cessarily remain :in:tlBe hands, and in the power 
of the granter i and this is done by the influ- 
ence of two clauses, tb^ one empo^Ki^Hng the 
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granter %q revoke at* any time; and the other de- 
claring the deed valid, though undelivered at 
the time of the granter 's death, he dispensing 
with the want of delivery, and declaring it effec- 
tual though undelivered. 

Such is the nature of .the settlement on heirs ; 
and by such devices of practice has this deed, 
apparently of present donation, been made to 
answer the purpose of a deed of succession^ re- 
gulating the transmission of property to heirs. 

The form of the deed requires the following 
claus.es; 



DISPOSITION TO AN HUB. 

K Dispositive clause, No. 96. 
S. Obligation to infeft, No. 49. 

3. Obligation on the heir, No. 38* . 

4. Assignation to rents apd titles. No. 80. 

5. Reservation of liferent, and power to alter, 

No. 85. 

. ^ • -. ii ' 

6. Revocation of former deeds> No. 86. pr 87* 
7« Dispensation with delivery, No. 88* 

8. Clause of registration, No. 90, '^ 

9. Precept of seisin,. No. 97. 

10. Testing clause. No. 106. 

This deed is, hQ;i¥eyer> oitfin expressed in the 
form of a trust, a^ through the means of a trust. 
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veriottfe^ powers are exercised, and rights given, 
which, by 'a ditect conf^eyance, might be in^ 
danger, of b€$ng defeated. 

• * 

I'RtfS'f-DEEb BY WAY OF SETTLEMENT. 

I. NarfatiTe,'No,'*ll.'or IS. 
•2. Dispositive clause, No. ^9. 

9. Power of the trustees,' No. 2». 

4. Noiirirtation of executors *^ - f - • 

5. (Obligation to infeft, No. 49. 

6. Assignation to rents and titles. No. 80. 

7. Reservation of the grantcr's liferent^ 
and power to revoke. No. *5.' 

8. Revocation of former deeds. No. 86. or S7* 

9. Clause dispensing with deK very, >No. sfe, 

10. Clause of registration. No. 90. 

II. Precept bf seisin t. ' ' 
1!8.' Testing clause^ No. 106. 

• And for cairying these presents more effectually into ex- 
ectrtieri, I hereby nominate and appoint my^aid trustees, for 
the uses Mai pnrpopes afofesaid, to b« mysole |ffid ^uly ex. 
ccutors and intromitt^ yrith my fM9^U,mik p9m» io gin up 
inventories thereof, and tp cpx^nxijfiy UsK^fo^Diitpff^fifuf^ 

t The precept of s^s^n, n^ be taken from thp common 
precept to a purchaser, with the changes that necessarily occur 
from the description of the trustees and the purposes of the 
tdu^t,>]iotii of ^k|cba#^T^ftrred4o in tie precept* > 



ft .'•.">, .' . . i 
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Ttue settlement sometlnies ib{>{)ielars'in the4briii^ 
of a genei^al'cotivfejrah^e of fttl property that 
belongs, or may belong lo the gtanter, 'in this 
form. 



GENERAL DISPOSITION TO AN HEIR. 

The form of tbe'de^d )^ contained in No. 27, 
to which may be added, a clause of registration 
and (testing (eitose *^. 

The'l^astforiii of tMs kind i» the marriage- 
contpaot, by which land is tO' be conveyed of 
biudened^ aiid as this form nmist be adapted to 
an tinfinite Variety of cases, it is impossible to do 
more tk^ gite a very o^mnidn eitample of thi» 

deed, ' ) 'i . * . M . ' 

• • I . ' ' . 



MAKRIAaS«<30NTI|A4?T» 



1. Narrative, No. 8. . : ^ ' ^ 

2. Obligation on the Irasband to provide die 
wife. No. 40. ' ' ' 

3. Obtigatioa to'providie the estate 4^ the 
heir. No. 41/' .''....•;... > • • ^'i'"' .^r- 

4. Obligation toprovifle younger ' cHildt^n 
Kb. 42v«*' •'•' ' ' '  '■-' '" >** ' " • ''" 

^1 !'• ' 1 # > 'i . . < . - » . . . • 

t  

These are thft^o^ptf (fpina|rk»hle dbuMS inrthi» 

* Bonds of pitivisioo in favour of children, may be prepar- 
ed from clauses No. 37» 42. 



IS(! OF THB LBASB. 

<}eed ; apd the procuratpty of resigBat}on> or pre- 
cept of seisin m^y easily be prcipared from tho 
forms of thtase clauses in the disposition. 

The clause of registration, No. 99. 

The Testing clause, No. 106. 



S« OP Tai£ I.BASB. 

* > 

The lease is the title of that temporary po»*. 
session. of laud given U>t the purpodes of agri- 
culture. The li^ndlord gives out, for a certain 
specified time^ibi^ lands to be labour^ and 
leaped by the tenant ; and the tenant becomes 
bound to' pay a c^ain rent, to labour thie fiirm in 
a proper manner, and to leave it in a cejttain 
order, at the expiry of the period agreed upon. 
It is generally composed of the following clauses: 

1 . Narrative, No. 9. 

S. Dispositive clause^ No. 99.'. * 
3. Clauseof warrandice, No. 60. ' . 

r 4. Obligatory. clauses, l!^o. 39^61 %S2 . 

5. Clause of registration, No. 93,: ., 
. ^. Testing clause, No, 106. 

In the lease there will be obligations iixregistrd 
t^ management, with a variety of particulars, as 
the parties may bappeA to agi«e; ' > 



1 
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I presume not to trouble the reader with other 
forms. But I would flatter myself, that, whea 
he shall have carefully considered the nature 
an d form of expression of the different clauses 
that are here presented to him ; and considered 
with equal attention the object of the different 
deeds, the clauses of which they are composed, 
the manner in which the deed is completed, 
and the right transmitted ; that all confusion and 
mystery will have vanished. That he must per- 
ceive in what way a right in land is constituted 
and transferred to heirs or to purchasers, and 
by what forms proprietors raise money upon land, 
or create family settlements over ^'i in short, 
that the foundation may be laid of ^ti knowledge 
in conveyancing, which will leave no farther 
object of study than the technical language of 
conveyancing, and that learning which is to be 
derived from the decisions of the Court. 

If I shall be so fortunate, as, in these pages, 
to have aided the attempts of the student, and to 
have enabled him to lay the foundation of his 
studies in conveyancing, I shall have performed 
all I proposed to myself. 



THE END. 



Printed by George Ramsay dc Co. 
Edinbiirgb, 1814. 
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